Auxiliary Services Corporation Model Contract
AGREEMENT made this ____ day of _____________________ 20__, by and between STATE UNIVERSITY OF NEW YORK, a corporation organized and existing under the laws of the State of New York, with its principal office located at H. Carl McCall SUNY Building, 353 Broadway, Albany, New York 12246, hereinafter referred to as “State University”, acting through the ________________________________, located at __________________________, New York ______, hereinafter referred to as “Campus” and _____________________, a not-for-profit corporation organized and existing under the laws of the State of New York, having its principal place of business located at __________________________, New York ______, hereinafter referred to as “Corporation”.

The Campus requires certain auxiliary services in order to carry out various activities in support of its essential educational mission; and

The Corporation has been organized for the purpose of providing such services at the Campus and is capable of doing so; and

The parties desire to enter into an agreement under which the Corporation will provide such services for the Campus, including such terms for the use of State University facilities by the Corporation.

Accordingly, in consideration of the mutual covenants and conditions herein contained, the parties agree as follows:

1.	The term of this agreement will commence on _______________, 20__, and shall continue for a term of five years through __________________, 20__.  This agreement may be terminated in whole or in part by mutual agreement of the parties upon one hundred eighty (180) days prior written notice, in accordance with the notice provisions of this agreement.

2.	The Corporation will conduct its activities in accordance with the policies of the Campus and the State University, including the Board of Trustees’ Guidelines for Auxiliary Services Corporations as required by the New York Education Law, §355 and any supplementary or administrative requirements issued thereunder, which Guidelines and supplementary requirements are attached hereto and made a part hereof as Exhibits B and B-1 respectively. The Corporation must be informed of any changes made to Exhibits B and B-1 during the term of this agreement, and shall comply with such.  

The Corporation, in accordance with the terms and conditions of this agreement, will operate the activities and services set forth in Exhibit C attached hereto and made a part hereof. Prior to engaging in any additional activities, the Corporation and the Campus will amend this agreement by adding such activities to Exhibit C, which amendment must be approved by the Chancellor or designee and the NYS Attorney General and the Office of the State Comptroller. 

Any services provided by the Corporation may be provided to the Campus on an exclusive basis, upon mutual agreement of the parties.

3.	The annual budget of the Corporation shall be submitted to the State University prior to the start of its fiscal year.  The budget shall be reviewed and approved by the campus president, or designee, and shall include a provision for payment of amounts owed to the Campus (e.g., rent and utilities), for amounts sufficient to maintain adequate reserve levels under State University requirements set forth in Exhibit B-1, and for a reasonable percentage of their revenue, after payment of all expenses, from the Corporation’s operations to be paid to the Campus, either in cash and/or in-kind, to support the programs of the Campus.  

4.	State University shall make available to the Corporation in accordance with the terms and conditions of this agreement, the facilities (collectively, “Campus Support”) designated in Exhibit D, attached hereto and made a part hereof.  Additions to or withdrawals from Exhibit D shall be made by written mutual consent of the Campus and the Corporation and shall be subject to approval as an amendment to this agreement. 

5.	The Corporation shall take good care of the property set forth in Exhibit D, and shall maintain it in a clean, sanitary and orderly condition.  The Campus shall keep such specified premises in good repair and make all necessary capital improvements in order to comply with all applicable federal, state and municipal health and safety codes. Capital improvements including alterations or new construction, other than installation of movable and built-in equipment, must be managed  and contracted by the Campus in accordance with New York State Education Law (§355 and §376). Any alteration or improvement to the premises that may be paid for by the Corporation shall become the property of the State University upon termination of this agreement or as mutually agreed to by the Campus and the Corporation. 

6.	Any services to be provided by the Corporation under the terms of this agreement may be provided by the Corporation through a sub-contractor. However, the Corporation retains the primary responsibility for the delivery of all services under this agreement, including those services that may be rendered by a sub-contractor. Corporation sub-contracts requiring the payment of State funds will be required to comply with all procedures applicable to State University contracts including Standard Contract Clauses and Standard Affirmative Action Clauses, Exhibits A and A-1.  

Any contract let by the Corporation to a subcontractor that is necessary to carry out the primary services of food service, bookstore, and vending under its contractual obligations to the State University and all other contracts that exceed an annual contract value of $100,000 shall be advertised and awarded pursuant to a competitive procurement process.  

7.	The Corporation shall comply with all the requirements and procedures of New State York Executive Law Article 15-A (“15-A”) and its implementing regulations (5NYCRR140-145) to ensure the meaningful participation of Minority-owned business enterprise and Women-owned business enterprise in its contracts and subcontracts. Thus, State University Standard Affirmative Action Clauses, Exhibits A-1 must be attached to all the Corporation contracts and subcontracts.  In further compliance with 15-A, the Corporation will have reporting obligations to SUNY which for reference are fully set forth in State University MWBE policy (Policy Item 7556).

Information that the Corporation will submit to SUNY in compliance with this reporting obligation under 15-A that may include, but not limited to reports, forms, contracts, subcontracts. This information shall be used for the purposes of meeting the Corporation’s obligations under 15-A and other applicable law. 

If any information that is submitted by the Corporation is of proprietary nature that should be kept confidential and are identified as such by the Corporation or a third party, SUNY will keep such information confidential only to the extent permitted by New York State Freedom of Information Law (“FOIL”) as set forth in Article 6 of the New York State Public Officers Law). 

8.	The Corporation shall, upon termination of this agreement, return the facilities provided hereunder, or the applicable portion thereof in the event of partial termination or cessation of a particular activity in accordance with paragraph 1 above, in good and clean condition.

9.	The Corporation shall defend, indemnify and hold harmless the State University and the State of New York from and against any claim, damage, fine, judgment, expenses, or charge suffered, imposed, assessed or incurred for any violation or occasioned by any act, neglect or omission of the Corporation, its officers, employees, agents, or sub-contractors.  The Corporation shall defend, indemnify and hold harmless the State University and the State of New York from and against legal proceedings, judgments, or damages which may arise as the result of the Corporation’s sub-contracting any of the services provided hereunder.  The responsibility of the Corporation shall not be extended to claims, liability or damages arising out of the negligence of the State University, its officers, employees, agents, or sub-contractors.

In the event any damage or loss is caused to the equipment or facilities provided by the Campus hereunder, by the negligence or improper conduct of the Corporation, its officers, employees, agents or sub-contractors, the Corporation shall cause the said damage or loss to be repaired or replaced as speedily as possible at its own cost and expense.  Notwithstanding the above, to the extent such damage or loss is due to the negligence of the State University, its officers, employees, or agents, the Corporation shall be relieved of its responsibility for the repair or replacement of such damaged or lost equipment or facilities.

In no event shall anything contained in this agreement be deemed to impose liability of any nature upon the Corporation for loss or damage to persons or property, to the extent caused by the Campus, its officers, employees, or agents, or by any third party over which the Corporation exercises no control.

In the event any of the services hereunder are provided by a sub-contractor, the Corporation will ensure that such sub-contractor shall obligate itself to assume liability in accordance with the provisions of this agreement.

10.	Payments for food service, board contracts and any other Corporation services mutually agreed to by the Campus and the Corporation and purchased by students, shall be collected and disbursed in accordance with the following:

a) The Corporation may collect the approved amount directly from the students.

b) In the alternative, the Corporation may elect to have the Campus collect such amount directly from the students.  The Campus will deposit said receipts in the local campus depository.  Disbursement of said receipts shall be made to the Corporation direct account, no later than 15 days of a deposit.  It is understood by the parties that students’ pending receipt of bona fide financial aid awards may defer such payments.  “Receipts” shall be defined as the date which payments are received by the Campus from the students or the date on which financial aid awards are distributed to student accounts. The Corporation hereby assigns to the State University its right to collect any unpaid amounts due from the student as billed by the Campus in accordance with this provision. The right extends to referral to the NYS Attorney General for collection or to an authorized collection agency. 

c)	The Campus and Corporation activities pertaining to the receipt, deposit, disbursement and documentation of the payments herein are subject to OSC post audit oversight under §8 of the New York State Finance Law. 

11.	Charges for use of facilities, utilities, and other campus costs associated with the operations of the Corporation, as detailed in Exhibit D, will be determined by the Campus.  At the option of the Corporation, these charges may be separately delineated or reflected as a single total amount.  These charges shall be paid to the Campus by the Corporation according to terms established by the Campus.  Exhibit D also shall contain a description of the methodology for assessing costs for those items listed therein.

12.	In performing this agreement, the Corporation will receive, maintain, process or otherwise will have access to confidential information on students and/or customers of the Campus. Pursuant to the Gramm-Leach-Bliley Act (P.L. 106-102) and the Federal Trade Commission’s Safeguards Rule (16 CFR Part 314), the Corporation must implement and maintain a written Information Security Program in order to protect such customer information.  Customer information is defined as “any record containing nonpublic personal information as defined in 16 CFR §313(n)” (the FTC’s Privacy Rule) “about a customer of a financial institution, whether in paper, electronic, or other form” (16 CFR §314.2). Examples of nonpublic personal customer information include, but are not limited to, name, address, phone number, social security number, bank and credit card account numbers and student identification numbers.

The safeguards that must be implemented under the Program must comply with the elements set forth in 16 CFR §314.4 and must achieve the objectives enunciated in 16 CFR §314.3, namely to: 1) ensure the security and confidentiality of student and/or campus customer records and information; 2) protect against any anticipated threats or hazards to the security or integrity of such records; and 3) protect against unauthorized access to or use of such records or information which could result in substantial harm or inconvenience to any student and/or campus customer. 

The Corporation shall comply with the provisions of the New York State Information Security Breach and Notification Act (General Business Law Section 899-aa; State Technology Law Section 208).  The Corporation shall be liable for the costs associated with any breach of these provisions if caused by the negligent or willful acts or omissions of the Corporation or its agents, officers, employees, or subcontractors.

If the Corporation sub-contracts with a third party for any of the services that it is required to undertake in furtherance of this agreement, the Corporation must ensure that such third parties implement practices which protect nonpublic personal information of students and/or campus customers to which they receive, maintain, process or otherwise are permitted access.

The Corporation agrees to maintain data security that conforms to generally recognized “industry standards “and best practices that the Corporation applies to its own processes and systems.  Generally recognized industry standards include but are not limited to the current standards and benchmarks set forth and maintained by the Payment Card Industry/Data Security Standards (PCI/DSS) - see http://www.pcisecuritystandards.org/.

13.	Campus hereby grants the Corporation a non-exclusive right to use its name and marks for the benefit of and with the advance approval of the campus.

14.	The Corporation and its sub-contractors shall be responsible for compliance with all applicable laws, rules, orders, regulations, codes and requirements of Federal, State and Municipal governments applicable hereto.

15.	This agreement consists of the following documents: 

1. Standard NY Contract Clauses—Exhibits A and A-1
2. Guidelines and Administrative Requirements for Auxiliary Service			Corporations—Exhibits B and B-1
3. Corporation Services and Activities—Exhibit C
4. Facilities, Utilities, and Other Campus Services Provided—Exhibit D
5. Description of Affiliated Organizations and Campus-provided		Resources—Exhibit E





16.	In the event of any controversy of terms, the priority of the interpretation of documents shall be in the following order:

1. Exhibits A 
2. Exhibit A-1
3.  Guidelines and Administrative Requirements for Auxiliary Service 	Corporations—Exhibits B and B-1
4.  This Agreement
5.  Corporation Services and Activities—Exhibit C
6.  Facilities, Utilities, and Other Campus Services Provided—Exhibit D
7.  Description of Affiliated Organizations and Campus-provided
    Resources—Exhibit E

17.	The parties agree that any amendment to this agreement or to any exhibit hereto will not become effective until it has received the approval of both the NYS Attorney General and the Comptroller and when necessary any regulatory agencies.

18.	A waiver of a provision or breach of the agreement shall not constitute a subsequent waiver of such provision or breach of this agreement.

19.	Any notice to either party hereunder must be in writing, signed by the party giving it, and shall be served either personally or by certified or registered mail or recognized overnight courier service or fax addressed as follows:

TO THE CAMPUS PRESIDENT:




TO THE STATE UNIVERSITY: 
Jeffrey J. McGrath
University Controller
				H. Carl McCall SUNY Building
				353 Broadway, 
				Albany, New York 12246

TO THE CORPORATION:




A copy of such notice shall also be sent to such other person or corporation as may hereafter be designated in writing by either party.

Any notice served or mailed hereunder shall be effective as of the date of receipt.


IN WITNESS WHEREOF, the parties have entered into this agreement the day and year first above written.

Accepted and Agreed
Campus					Corporation

By:						By:					

Name:						Name:					

Title:						Title:					

Date:						Date:					


CORPORATE ACKNOWLEDGMENT
STATE OF		)
COUNTY OF			)  SS:

	On this _____ day of ______________________, 20___, before me personally came ________________________________, to me known, who being duly sworn, did depose and say that he/she resides in _______________________________; that he/she is the ________________________________ of  _________________________________________, the corporation described in and which executed the foregoing instrument; that he/she knows the seal of said corporation; that the seal affixed to said instrument is such corporate seal, that it was so affixed by the order of the Board of Directors of said corporation, and that he/she signed his/her name thereto by like order.

												
							Notary Public

In addition to the acceptance of this agreement, I also certify that original copies of this signature page will be attached to all other exact copies of this contract.

SUNY Controller’s Office

By:						Name:					

Title:						Date:					


APPROVED AS TO FORM				APPROVED AND FILED
Attorney General of the State of New York	New York State Comptroller

By:						By:					

Date:						Date:					
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Exhibit A-1
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Exhibit B-1
















































Exhibit C

State University of New York
Auxiliary Services Corporation
Services and Activities


A.	Services to be provided by the Corporation (enumerate all distinct services/activities – i.e., each dining hall; RA Meals; Athlete’s Meals, etc.)






B.	Fiscal Agent Services (enumerate all services/activities/entities)







C.	Services to be provided by sub-contractor to the Corporation (enumerate all distinct services/activities)
























Exhibit D

State University of New York
Auxiliary Services Corporation
Facilities, Utilities, Equipment and Other Campus Support, Goods and Services Provided by the Campus


A.	Description of campus space provided

	
	Building Name
	Square Footage
	Space Description

	
	
	

	
	
	




B.	Description of utilities provided








C.	Description of equipment and other campus support, goods and services provided






D. 	Description of reimbursement provided to the campus













Exhibit E

State University of New York
Auxiliary Services Corporation 
Description of Affiliated Organizations and Campus-provided Resources


A.      Name and address of affiliates




 
B.      Description of services and activities




 
	Building Name
	Square Footage
	Space Description

	
	
	

	
	
	


C.      Description of space utilized for each service provided:









 
D.      Personnel assigned:




 
E.      Description of equipment and other campus support, goods and services provided:
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