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The Copyright Act of 1976 (Public Law 94-553, Title 17 of 
the U. S. Code), which takes effect on January 1, 1978, is al- 
ready the subject of much inquiry and concern. The Act is the 
product of many years of effort by creators, owners and users 
of intellectual property and many Congressional committees. . 
The Act attempts to resolve the complex issues of copyright law 
through a series of compromise provisions. The new copyright 
law affects many aspects of University operations: copy cen- 
ters, computer centers, libraries, radio stations, educational 
communication centers, the classroom and the concert halls. 
The provisions of the new law are detailed and confusing to 

f-7 .lawyer and layman alike. Clear and concise answers to a 
variety of questions about the meaning of the Act are not 
available. The attached materials, however, will provide 
some assistance. 

Attachment I 

This attachment, published by the Copyright Office (Circular 
R 991, summarizes some of the highlights of the new statute. 
Note that federal copyright protection is now extended to un- 
published works, as well as published works. Copyright protec- 
tion is now extended generally to the life of the author plus 
50 years. 

Attachment II 

This attachment, also, published by the Copyright Office 
(Circular R 21), is an attempt to provide objective information 
for librarians and teachers concerning various provisions and 
lim itations of the new law. Please note the following informa- 
tion in this document: 

A. Rights in Copyrighted Works. The five fundamental rights 
of copyright owners in the new law are the rights (1) to repro- 
duce the work, (2) to prepare derivative works, (3) to distribute 
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copies publicly, (4) to perform the work publicly and (5) to 
display the work publicly. Generally, all uses of copyrighted 
materials for any of these purposes require the permission of 
the copyright owner. 

B. Fair Use. The law codifies the judicially-developed 
fair use doctrine which allows reasonable use of copyrighted 
material without permission from, or payment to, a copyright 
owner. Whether a particular use for purposes such as criticism, 
comment, news reporting, teaching (including multiple copies 
for classroom use), scholarship, or research constitutes a 
"fair use" is determined by factors which include: 

(1) the purpose and character of the use, including 
whether such use is of a commercial nature or is for 
nonprofit educational purposes; 

(2) the nature of the copyrighted work: 
(3) the amount and substantiality of the portion 

used in relation to the copyrighted work as a whole; 
and 

(4) the effect of the use upon the potential market 
for or value of the copyrighted work. 

r- C. Guidelines. To provide guidance concerning fair use 
and classroom copying from books and periodicals, as well as 
educational uses of music, various educational organizations have 
negotiated "agreements" with copyright owners on additional quide- 
lines beyond the statutory fair use definition. Although these 
guidelines are not part of the statute itself, they have been in- 
cluded in the Congressional reports accompanying the copyright 
bill and thus will be considered part of the Act's legislative 
history. 

The Guidelines for Classroom Copying in Not-For-Profit 
Educational Institutions, for example, provide minimum standards 
of educational fair use for single and multiple copying, subject 
to various tests of brevity, spontaneity and cumulative effect. 
The Guidelines for Educational Uses of Music similarly suggest 
minimum standards of fair use in the making of copies of musical 
works. Most important is the statement included with both sets 
of guidelines that they were "not intended to limit the types of 
copying permitted under the standards of fair use under judicial 
decision and which are stated in Section 107 of the Copyright 
Revision Bill. There may be instances in which copying, which 
does not fall within the guidelines..., may nonetheless be per- 
mitted under the criteria of fair use" (emphasis supplied). 
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D. Library. In addition to any use which would be 
considered a fair use, certain types of copvins bv libraries are 
exempt from infringement, subject-to additionai limitations and 
conditions, in Section 108 of the statute. In general, a library 
may reproduce and distribute not more than one copy of (l).an un- 
published work for archival preservation, (2) a work for replace- 
ment purposes if an unused replacement cannot be obtained at a 
fair price, (3) articles and small excerpts, and (4) out-of-print 
works which cannot be obtained at a fair price. In the last two 
categories it is required that the copy become the property of 
the user; that the library have no notice that the copy would be 
used for any purposes other than private study, scholarship, or 
research;, and that the library display prominently at the order 
desk; and on the order form, a required warning of copyright (see 
Attachment III). 

These special provisions authorizing limited library copying 
also permit the making of single copies for purposes of inter- 
library loans, provided that such copies are not in such aggregate 
quantities as to substitute for subscriptions or purchases. The 
Guidelines for the Proviso of Subsection 108(g) (2) (Photocopying- 
Interlibrary Arrangements) provide some assistance in the definition 
of these limitations. 

A library is not responsible for the unsupervised use of 
reproducing equipment located on its premises, provided that a 
notice is displayed that "the making of a copy may be subject to 
the copyright law." (This latter notice should not be confused 
with the required warning of copyright to be displayed on library 
order forms or at an order desk as prescribed by the Register of 
Copyrights, Attachment III). 

E. Remission of statutory damages. Infringement of copyright 
subjects the infringer to actual and statutory (fixed) damages, 
among other penalties. The new copyright law provides, however, 
that statutory damages will be remitted in the special situation of 
teachers, librarians and public broadcasters, and their employer- 
institutions, where such persons or institutions have "infringed" 
copyright in the honest belief that what they were doing constitu- 
ted fair use. 

Attachment III 

This document is a copy of the announcement and text of the 
final regulation of the Register of Copyrights specifying the 
required warning of copyright for use by libraries and archives, 
in accordance with section 108 of the Copyright Act. The use of 
the "Display Warning of Copyright" and the "Order Warning of 
Copyright" is detailed as to content, type and location. Libraries 
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are required to display these warnings as prescribed (Section 
201.14 of Title 37, Code of Federal Regulations). 

As noted above, these warning notices should not be confused 
with the notice required to be placed on photocopy machines not 
under the control of a library but placed on its premises, or the 
notices of copyright on copies made by a library for users. NO 
specific language is prescribed by regulation for these latter 
two notices. A committee of the American Library Association has 
suggested, however, that the notice on an unsupervised copying 
machine might read: "Notice: The copyright law of the United 
States (Title 17, U. S. Code) governs the making of copies of any 
copyrighted material. The person using this equipment is liable 
for any infringement." Similarly, the notice on a copy made for 
a library user might read: "Notice: This material may be pro- 
tected by copyright law (Title 17, U. S. Code)." 

Attachment IV 

This attachment contains the text of Sections 110, 112, 117 
and 118 of the new law. Among its provisions these sections deal 
with a variety of uses of copyrighted material and the exemptions 
provided for certain instructional activities. 

A. Exemption of Certain Performances and Displays. The 
general rights of a copyright owner to control the public per- 
formance and display of a copyrighted work are subject to specific 
limitations in Section 110 of the Act, which include the following: 

1. "Face-to-face teaching activities" and instructional 
broadcasting: The exemptions for "face-to-face teaching 
activities" and instructional broadcasting are intended to 
cover all of the various methods by which performances or 
displays in the course of systematic instruction take place. 

Covering all types of copyrighted works, the exemption 
for a "face-to-face teaching activity" extends to a per- 
formance or display, excluding open or closed-circuit 
transmission, "by instructors or pupils within a nonprofit 
educational institution in a classroom or similar place 
devoted to instruction." 

Provided that the conditions of this section are met, 
teachers or students, for example, may "read aloud from 
copyrighted text material, act out a~ drama, play or 
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sing a musical work, perform a motion ,picture or filmstrip, 
or display text or pictorial material to the class by means 
of a projector." 

The exemption for instructional broadcasting, however, 
applies only to performance of a nondramatic literary or 
musical work or display of a work, if (a) the performance 
is a regular part of systematic instructional activities, 
(b) the performance or display is directly related and of 
natural assistance to the teaching content of the trans- 
mission and (c) the transmission is made primarily for 
reception in classroom or "similar places" of instruction. 

Permission is required of a copyright owner for the 
performance of a dramatic work, of opera or musical comedy 
or of a motion picture. It should be noted that where the 
conditions are met for the limited exemption provided for 
instructional broadcasting, a statutory right also exists 
for the institution to make ephemeral recordings (copies of 
a work made for purposes of a later transmission) of not 
more than 30 copies of the transmission and to use them for 
not more than seven years. 

2. Performances of nondramatic literary and musical works: 
Generally, the noncommercial performance of a nondramatic 
literary or musical work other than in a transmission to the 
public is exempt from copyright liability if no compensation 
is paid to its performers, promoters or organizers. To be 
exempt such a performance is additionally subject to the con- 
dition that no direct or indirect admission charge is made, 
or if a charge is so made, the net proceeds are for exclusively 
educational, religious or charitable purposes. Where proceeds 
are derived, furthermore, the copyright owner of the work 
being performed is given an opportunity to prevent the perfor- 
mance by serving a "notice of objection" at least seven days 
in advance of the performance, in accordance with regulations 
which the Register of Copyrights will promulgate. 

B. Computer Systems. In the major area of computer uses of 
copyrighted works the new Copyright Act provides only limited 
guidance on whether "input" or "output" constitutes infringement. 
The purpose of Section 117 of the Act is to preserve the status 
quo pending the findings and recommendations of the National 
&%&ssion on New Technological Uses of Copyrighted Works (CONTU), 
which currently is under a direction to report to the Congress 
during 1978. 
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Subject to Congressional action the Act merely continues 
the old law as it existed on December 31, 1977, the day before 
the effective date of the new law. This moratorium extends 
only to the exclusive rights of a copyright owner with respect 
to computer uses of copyrighted works, since there is some 
indication that the new law includes computer programs or 
"software" within the subject matter of copyright. 

C. Noncommercial broadcasting. Although the Copyright Act 
encourages coovrisht owners and public broadcasters to reach 
voluntary private-agreements, a compulsory license, with reasonable 
terms and rates to be established by the Copyright Royalty Tribunal, 
may be obtained by public broadcasters under Section 118 for: 
(1) performances or displays of published nondramatic musical works 
and published pictorial, sculptural and graphic works in the course 
of a noncommercial educational broadcast transmission; (2) produc- 
tion, reproduction and distribution of copies or phonorecords of 
such programs; and (3) simultaneous off-air videotaping and perfor- 
mance or display of such transmissions by educational institutions 
for face-to-face teaching purposes for a period of seven days from 
the transmission. 

It should be noted that this last activity would permit a 
lim ited off-air videotaping license for colleges and universities 
once the compulsory license procedures are established. Materials 
excluded from any compulsory license are nondramatic literary works, 
plays, operas, ballets, motion pictures and other audiovisual works. 
The general problem of off-air taping for nonprofit classroom use 
of copyrighted audiovisual works incorporated in radio and television 
broadcasts was left unresolved in the new statute except for the 
general application of the fair use doctrine and a,limited right 
granted to libraries to make off-air videotape recordings of news- 
casts for lim ited distribution to scholars and researchers. 

Attachment V 

Based on an analysis of the exemption provided for 
performances of nondramatic literary and musical works, the American 
Council on Education and the National Association of College and 
University Business O fficers have advised colleges and universities 
that they will be liable as owners of facilities for royalty pay- 
ments on all music played where a performer is compensated. In 
addition, the three music performing rights societies (the American 
Society of Composers, Authors and Publishers, Broadcast'Music, 
Inc. and SESAC, Inc.) maintain that institutions are also liable 
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for royalties on musicperformed where there is an admission 
charge to the event. Although this latter view has been 
vigorously opposed, ACE and NACUBO, in coordination with the 
Association of College Unions-International, National 
Entertainment and Campus Activities Association, Association 
of College, University and Community Arts Administrators, 
Inc. and National Association of Student Personnel Officers, 
have been attempting to negotiate music performance licenses 
with each of the rights societies which would protect colleges 
from copyright infringement actions. 

Attachment V is a copy of the latest joint advisory from 
ACE and NACUBO on the progress of negotiations with the three 
music performing rights societies (ASCAP, BMI and SESAC). Since 
negotiations are continuing in order to formulate model licensing 
agreements, we have been advised that the three performing rights 
societies have agreed to a moratorium on the bringing of any in- 
fringement actions for violation of music performance rights 
during January 1978. 

Once standard agreements and fees are negotiated at the 
national level with each of the three societies, representatives 
of the Office of University Counsel will work directly with ACE 
staff and others to finalize documents which can be used by 
higher education institutions. Within State University, further- 
more, several issues will still need to be resolved including the 
matter of whether such licenses will cover all music performances 
held in University facilities under the auspices of the University, 
a student organization or an auxiliary service corporation (FSA), 
or whether separate licenses will be necessary for each principal 
sponsor. A committee of business officers has been formed to 
assist in this analysis as well as review the potential administra- 
tive accounting obligations of these licenses. 

* * * 

This Memorandum, obviously is not a complete guide to every 
provision or interpretation of the new copyright law. We hope, 
however, to prepare additional memoranda as clarifications become 
available, particularly on the subject of "copyright clearance" 
procedures for uses of copyrighted material where permission may 
be necessary. Several briefing sessions have been conducted, and 
several more will be scheduled, with representative groups within 
State University in order to identify and review significant areas 
of.concern. In this regard we request that specific problems be 

c- 
directed to our office as they arise. 

Walter J. Relihan, Jr. 
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INTRODUCTION 

+?sident Gerald 8: Fprd ,signed, on October 19, 
‘7976,’ the’bill for the general revision of the United 
States’ copyright law, which became Nblic Law 
94-553 (90 Stat. 2541). The new statute specifies 
Rat, with particular exceptions, its provisions are to 
&i&r into force on January 1,1978. The new law will 
&$&ede the copyright act of 1909, as amended, 

an additional 50 years after the author’s death. For 
works made for hire, and for anonymous and 
pseudonymous works (unless the author’s identity is 
revealed in Copyright Office records), the new term 
will be 75 years from publication or 100 years from, 
creation, whichever is shorter. 

For unpublished works that are already in exist- 
ence on January 1, 1978, but that are not protected, : 
by statutory copyright and have not yet gone into the 
public domain, the new Act will generally provide au- 
tomatic Federal copyright protection for the same 
life-plus-50 or 75:100-year terms prescribed tnr new 
wqrks. Special dates of termination are provided for 
copyrights in older works of this sort. 

,,);:,?The new Act does not restore copyright protection 
jfor &y work that has gone into the public domain. 

‘C 
bd I “: , . 

%ti:iich,tiill ,however remain in force until the new ;:>: ., .* ,;i, .: 
ei$&$meh~ t&es effect. 
,* ,,,J,‘” ,~~~’ ,:, 

.,. ::, ,j “..’ ‘, ,” ,.. ,“,:,I ,: ,,,: ‘,,‘~, ‘,.. ,Ai .,,, 
“,‘,,~ ,, ,T,:;~, ;,. (‘;;;.~,:~, 

present law, after the first term of 28 
copyright reverts in certain situa- 

or other specified beneficiaries. 
renewal feature except for 

term of statutory protec- 
effect. Instead, for 

or certain of the 

Dirraiion~~of:,,C,oplright ‘(~ ~.’ I : ,,, ~,,.,i,~~:works,ajrea~~:.ur;dkr’stat;or~,p;r~t’~~~on,,i~~,,1,:~,, %$~,i$$s ,already tinder statutory copyright pro- 

&$i+ :re&i;l&&, p;&sent tgf$ofI ~oppght of_28 :iy ;; .: ,:‘, ,i,tection,i-a~~~~milai,:iight of termination is provided with 
,, respect to-:$&sfers covering the newly-added years 

year? fr~~$+: p$ic&ion (or fro’F,:v+strat!on ‘11 ii;,. extending ‘fhe bresent maximum term of the 
S?,me, ~~ses),:~ r,enewable b,Y. cenaln Personsi@ ,,$,:I i “colj$i& frd# 5s,,to ,75, years. Within certain tima 
seqod @ribd ,of’protection, ‘but it increases, the 
lendth: ~6f.the &&z%hd’periob to 47 ye&s. C&p$gt$Y 

l,i,rt$ + author dr.‘s(;&if[ed heirs of the author are 

in ,theii first, te& ~hust still be renewed to r&&e 
geq&lly entitled to file a,notice terminating the au- 

,,., 
the f,ull’ ,new’ maximum term of 75 y&~;g>’ gut 

ti+iii’s transfers covering any part of the period (usu- 

cdpyrights’ih th$r second term- between December 
ally 19 years) that has now been added to the end of 

3!,1976 ,and.~December 31, 1977, are automatically 
the second term of copyright in a work already q&r 

extended up to the maximum of 75 years without the 
protection when the new law comes into $fir+i;:,, 

need for f&her renewal. Government Publications 
For works created after January 1, 1978, the new The new law continues the prohibition in the p’r&- 

law provides a term lasting for the author’s life, plus ent law against copyright in “publications of the 
,,;., ._ ,.,, ,...,, ,,., ,,... _ ,,. ~” ,._ ..,,., ;_,_i, .,, ,. 
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,, ,,,, 

United States Government’.’ but clarifies its scope by profit:,” Instead; ,it, provides several’specif$ exemp: 
defining works covered ,by the prohibition ,as those., ~: ,tions -for,‘cenai,n iypes ,of~ nonprofit uses, including 
prepared by an officer or.employee of the US. Gov- performances in classrooms and instructional 
ernment as Part of that person’s official dutie,s. ,,‘:: ,: ‘broadcasting:, The.law also gives ,broadcasting or- 

Fair Use: ,;u ganizationsa,l$nited privilege of making “ephemeral 

The new law adds.a provision to the.statute specif- 
ically recognizing the principle of “fair use” as a lim- 
itation .on the exclusive rights of copyright owners, 
and in,dicates factors to be considered in determining 
whether particular uses fall within this category.’ ; 

Reprodudiowby Libraries’and Archives 
In addition to the pro&ion for “fair use,“ihe ‘new 

,recordings” of their broadcasts. 

Public Broadcasting 

law specifies circu~mstances under which the,mIaking 
or distribution of single copies of works by libraries 
and archives for noncommerck purposes do not 
constitute a copy’right ‘infringement: 

Copyright doyalty iribunal ’ : ‘. ,’ 
The new law creates a’copyright Royalty Tribunal 

whose purpose will be to determine whether 
copy,nght ,royalty rates, in certain’categories ~where 
such rates are established in the law, are reasonable 
and, if not, to ,adjust’ them; it will also in certain cir- 
cumstances determine the distribution of those 
statutory royalty fees deposited with the Register of 
Copyrights. 

Sound ,Recordingk ,:;.: ,’ : ,,, :.>,:, ‘i, _ ,,_, 

The new law retains the provisions added to the 
present copyright law in 1972, which accord protec- 
tion against the unauthorized duplications of sound 
recordings. The~new law does~ not create a perform- 
ance right for sound recordings-as such::: ~‘. 

Recording’ eights Ins M&c, ” ., m’ ‘1 .,, “’ 
The:neti:law makes a ‘number of changes in the 

present system providing compulsory licensing for 
the recording of music. Among other~things ihraises 
the statutory royalty from the present rate of 2~cents 
to a rate of 2 and % cents or % c,ent per minuteof 
playing time, whichever amount IS larger:, ‘, .; 

Exempt P@ormances ,, ,,,’ ., 
The, new law removes the present general exemp- 

tion of public performance of nondramatic literary 
and musical works where the performance is not “for, 

Under the new Act, noncommercial transmissions 
by public ~broadcasters, of published musical and 
graphic, works will be subject to a compulsory 
license. Copyright owners and public broadcasting 
entities that do not reach voluntary a’greeme’nt will be,, 
subject: to the, terms ,and rates prescribed by the 
Copyright Rdyalty’Tribunal. 

Jukebox Ex.$$tion ,,’ 

,’ The new law removes the’present exemption fo,r 
performances of copyrighted music by jukeboxes. ,it 
wilt substitute a system of compulsory licenses, 

,, based upon the payment by jukebox operators of an 
annual royalty fee to the Register of Copyrights for 

:., later distribution by the Copyright ,Royalty,Tribunal to :, 
~‘the copyright owners. 
:. 
Cable Talevision 

The new law provides for the payment, under a,.:,, 
system of compulsory licensing, of certain~ royalties,’ 

” for the secondary transmission of copyrighted works 
on cable television systems (CATV). The amou,nts 
are~to ,be, paid, to.the.Register of Copyrights for Jater 
dfstribuiion to the copyright’otiners by the Copyright, ,I~~’ 
Royaj,tyTribimat,~ : ,, 

Notice’& CopyfiGht ‘~’ ” ” 
The bld.lati’n& requires, as:a,rnandatory’~ondi- y” 

tion.of copyright protection, that the’pub’fished copies 
of a Work bear a copyright’ notice:,,.The .new enact-: 
ment ‘calls for a, notice on published, copies, but 
omisston or~errors will not ]mmediatefy resultin fo!,- 
feit,ure of the co,pyright;‘and’can be corrected with~tn, 
certam hme limits. Innocent infringers misled by the 
oniission’br~e~rroi will ‘be smelded from,liability. .., : : ,,, ,: ,, 
Deposit and Regi&tion 

,‘,. 

As under the present law, registratiqn’tiifl not bea 
condition of copyright protection butwill be a prereq 
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uisite to an infringement suit. Subject to certain ex- In 1967, after the subcommittee had held extetl- 
ceptions, the remedies of statutory damages and at- sive hearings, the House of Representatives passed 
torney’s fees will not be available for infringements a revisidn bill whose major features were similar to 
occurring before registration. Copies or the bill j&t enacted. 
phonorecords of works published with the notice of 
co;:yright that are not registered are required to be 

There followed another series of extensi,ue hear.. 

de:~ic’:s:ted for the collections of the Library of Con- 
ings before a subcommittee of the Senate Jud&xy 

s:+:!ss, noi as a condition of copyright protection, but 
Committee but, owing chiefly to an exter?cd im 

t!xier provisions of the law making the copyright 
passe on the complex and controversial sui:~..,c: of 

O~V?CI subject to certain penalties for failure to de- 
cable television, the revision bili was prevent,& i:nm 

pc,:;il, after a demand by the Register of Copyrights. 
reaching the Senate floor. ,,. 

Manufacturing Clause 
Indeed it was not until 1974 that th; cc$y:i,:,t’!t revi- 

Sian bill was enacted by the Senate. How-, /:j, that 
Certain works must, now be manufactured in the 

United States to have copyright protection here. The 
bill, although in its general terms the same 7s !he 
measure approved by the House in 1967, was :l:ier,- 

new Act .would terminate this requirement com- 
pletely after July 1, 1982. For the’ period between 

emt in a number of particulars. In February 1976 thp 

January 1, 1978 and July 1, 1962, it makes several 
Senate again passed the bill in essentially the same _, 

modifications that wiH narrow the coveiage of the 
form as the one it had previously passed. Thereafter 

manufacturing clause, will permit the importation of 
the House, following further hearings and consider,& 

2,000 copies man~ufactured abroad instead of the 
tion by the Judiciary subcommittee, passed the bill 

present limit of 1,500 copies, and will equate man- 
on September 22, 1976. There followed a meeting of 
a conference committee of the two Houses, which 

ufacture in Canada with manufacture in the United resolved the differences between the two bills and ‘~ r-- 
States. reported a single version that was enacted by each cr9 

body and presented to the President. 
,, ,’ 

El/i-&GROUND ______--- 
__~-__ FURTHER INFORMATION 

“” The present movement for general revision ol the ___ 
__- i_-L_. 

copyiight law began in 1955 with a program that pro- 
duced, under’the supervision of the Copyright Office, During the period before January 1, 1978, the 

a series of 35 extensive studies of major copyright Copyright Office will prepare regulations in accord- 

problems. This was followed by a report of the Regis- ante with the new statute and will also revise its 

ter ?f Copyrights on general reyision in 1961, by the application forms, instructions, and other printed 

preparation in the Copyright Office of a preliminary matter to meet the needs under the new law. In addi- 

pidposed draft bill, and by a series of meetings with tion, the Office plans to hold extensive meetings with 

a Panel of Consultants consisting of copyright ex- interested parties in order to make the transition 

perts, the majority of them from outside the Govern- from the old law to the new as smooth and efficient 

ment. Following a supplementary report by the Re- as possible. 

gister and a bill introduced in Congress primarily for Additional copies of the new statute are available 
consideration and comment, the first legislative hear- free of charge by writing to the Copyright Office, Li- 
ings were held before a subcominittee of the House brary of Congress, Washington, D.C. 20559. You 
Judiciary,Committee on the basis of a bill introduced may also have your name added to the Copyright 
in 1965. Also in the same year a companion bill was Office Mailing List by sending a written request to the 
introduced in the Senate. Copyright Office. 
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ATTACHMENT11 

Librarian 



SECTIONS OF THE NEW COPYRIGHT LAW OF 
MOST INTEREST TO LIBRARIANS 

This circular has been published in an attempt to 
satisfy many requests by librarians and teachers for 
information concerning responsibilities, obligations, 
and limitations under P.L. 94-553 (90 Stat. 2541), 
the new copyright law. Pertinent sections of the new 
law, plus minimum standards of educational fair use 
for books, periodicals, and music, and guidelines on 
Interlibrary arrangements for photocopying adopted 
by the National Commission on New Technological 

,Uses of Copyrighted Works’ (CONTU). Additional 
material from other sources will be added in sub- 
sequent revisions of this circular. 

SECTION 106: !!XCLUSlVE RIGHTS IN 
COPYRIGHTED WORKS-PUBLIC LAW 94-553 

J: Subject to sections 107 through 118, the owner of 
copyright under this title has the exclusive rights to 
do and to authorize any of- the following: 

.’ ‘, (1) to reproduce the’copyrighted, work in copies 
or phonorecords; 

(2)‘to~ prepares derivative works based upon the 
copyrighted work; 

(3) to distribute copies or phonorecords of the 
copyrighted work to the public by sale or 
other transfer of ownership, or by rental, 

,. lease, or lending: 
(4) in the case of literary, musical, dramatic, and 

choreographic works, pantomrmes, and mo- 
,. tion pictures and other audiovisual works, to 

perform the copyrighted work publicly; and 
(5) in the case of literary, musical, dramatic, and 

choreographic works, pantomimes, and picto- 
rial, graphic, or sculptural works, including the 
indrvrdual images of a motion picture or other 
audiovisual work, to display the copyrighted 
work publicly. 

2 

‘sEcTioN~io7: LiMl~~Tlbis do ExC~uswE ” 
RIGHTS: IhA +-PUBLIC L,A’fi94+53 

Notwithstanding the provisions of section 108, fhe 
fair use of a copyrighted work, including such use 
by reproduction iti copies or phonorecords oc,by,any 

,othermeans spec/fi,ed by that secil~~i,:toi’~~lpo~es 
such as criticism, comment,,“ne~~‘reporting, teach- 
ing (including multiple copies for classroom use), 
scholarship, or research, is not an infringement of 
copyright. In determining whether the use made of a 
work in any particular case is a fair use the factors 
to be considered shall include- ,” 

(1) the purpose and character of the use, i&kud- 
ing whether such ‘use is of a commerciatfia- 
ture or is for nonprofit educational purposes; 

,: (2) the nature’ of the’ cbpyrighted work; ““!‘j,: 

(3) the amount and substantiality of the pot%& 
used in relation to the copyrighted work;,as a 
whole; and 

(4) the effect of the use upon the poter&l:~market 
for’or value of the copyrighted”work: 

CLASSROOM GUIDELINES l 

The fair use provision of the new law is, of neces- 
sity, general and is not susceptible to either precise 
definition or automatic application. Each case must 
be considered and decided on its own merit. To 
provide more guidance for classroom teachers and 
other educators, representatives of publishers, au- 
thors, and the Ad Hoc Committee of Educational In- 
stitutions and Organizations on Copyright Law Re- 
vision developed some guidelines. 



AGREEMENT ON GUIDELINES FOR 
CLASSROOM COPYING IN NOT-FOR-PROFIT 
EDUCATIONAL INSTITUTIONS WITH RESPECT 
TO BOOKS AND PERIODICALS * 

The purpose of the following guidelines is to state 
the minimum and not the maximum standards of 
educational fair use under Section 107 of H.R. 
2223. The parties agree that the conditions deter- 
mining the extent of permissible copying for educa- 
tional purposes may change in ‘the future: that cer- 
tain types of copying permitted under these 
guidelines may not be permissible in the future; and 
conversely that in the future other types of copying 
not permitted under these guidelines may be per- 
missible under revised guidelines. 

Moregver, the follotiing statement of guidelines is 
not intended to limit the types of copying permitted 
under the standards of fair use under judicial deci- 
sion and which are stated in Section 107 of the 
Copyright Revision Bill. There may be instances in 
which copying, which does not fall within the 
guidelines stated below, may nonetheless be per- 
mitted under the criteria of fair use. 

GUIDELINES 

I. Single Copying for Teachers: 

A single copy may be made of any of the follow- 
ing by or for ‘a teacher at his or her individual re- 
quest for his or her scholarly research or use in 
teaching or preparation to teach a class: 
A. A chapter from a book; 
6. An article from a periodical or newspaper; 
C. A short story, short essay or short poem, 

whether or not from a collective work; 
D. A chart, graph, diagram, drawing, cartoon or pic- 

ture from a book, periodical, or newspaper. 

II. Multiple Copies for Classroom Use: 
Multiple copies (not to exceed in any event more 

than one copy per pupil in a course) may be made 
by or for the teacher giving the course for classroom 
use or discussion; provided that: 
A. The copying meets the tests of brevity and spon- 

taneity as defined below: and, 
8. Meets the cumulative effect test as defined be- 

low: and, 
C. Each copy includes a notice of copyright. 

DEFINITIONS: 

Brevity: 
1. Poetry: (a) A complete poem if less than 250 

words and if printed or not more than two pages 
or, (b) from a longer poem, an excerpt of not 
more than 250 words. 

2. Prose: (a) Either a complete article, story or 
essay of less than 2,500 words, or,(b) an excerpt 
from any prose work of not more than 1,000 
words or 10% of the work, whichever is less, but 
in any event a minimum of 500 words. 

[Each of the numerical limits stated in “1” and “2” 
above may be expanded to permit the completion of 
an unfinished line of a poem or of an unfinished 
prose paragraph.] 

3. Illustration: One chart, graph, diagram, drawing, 
cartoon or picture per book or per periodical 
issue. 

4. “Special” works: Certain works in poetry, prose 
or in “poetic prose” which often combine lan- 
guage with illustrations and which are intended 
sometimes for children and at other times for a 
more general audience fall short of 2,503 words 
in their entirety. Paragraph “2” above not- 
withstanding such “special works” may not be 
reproduced in their entirety: however, an excerpt 
comprising not more than two of the published 
pages of such special work and containing not 
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more than 10% of the words found in the text C. Copying shall not: 
thereof, may’be reproduced. I,. 1. substitute for the purchase of books, publisher’s 

Spontaneity reprints or periodicals; 

“l.“The copying is at the’mstance and inspiration of 2. be directed by higher authority; 

the individual teacher, and 3. be repeated with respect to the same item by the 

2:’ Thei&piration atid decision ‘to use the work and same teacher from term to term. 

the moment of its use for’maximum teaching ef- D. No charge shall be made to the student beyond 
: fectiveness are so close iri time that it would be the actual cost of the photocopying. 

unreasonable to expect a timely reply to a re- 
quest’for permission. 

Cu&& Effect GUIDELINES FOR EDUCAilONAi kES ” 
1. The copying ‘of the material is for only one OF MUSICS 

course in the school in which the copies are 
made. 

2. Not more than one short poem, article, story, Representatives of the Music Publishers’ Associ- 
essay or two excerpts may be copied from the ation of the United States, Inc., the National Music 

i’ same author, nor more than three from the same Publishers’ Association, Inc., the Music Teachers 

,, collective, work or periodical volume during one National Association, the Music Educators National 
. . class term. Conference, the National Association of Schools of 

3. There shall not be more than nine’krstances of 
Music and the Ad Hoc Committee ori Copyright Re- ~..~~., 

such multiple copying for one course during one 
vision developed the following: 4 

class,term. The purpose of the following guidelines is to state 

‘:~“‘[The limitattons stated iti “2” arid “3” above shall 
the minimum and not the maximum, standards of 

not apply to current news Periodicals and news- 
educational fair use under Section 107 of H.R,. 

papers ‘a’nd current news sections of other 
2223. The parties agree that the conditions deter- 

periodicals.] 
mining the extent of permissible copying for educa- 
tional purpose may chahge iti the future; that certain 

lii. -P;;hj‘diii;ns: as to-F .& ,,l.,d;bove ‘~’ ,, ‘, ,’ 
types of copying permitted under these guidelines ,, 

Notwithstanding any of the above, the following 
may not be permissible in the future: and con- 

shall be prohibited: 
versely that in the future other types of copying not 

., 
A: Copying shall not beg used to create or to replace 

permitted under these guidelines may be permissi- 
ble under revised guidelines. 

.._ 

or substitute for anthologies, compilations or col- 
lective works. Such replacement or substitution 

Moreover, the following statement of guidelines is 

may occur whether co-pies of various works or 
not intended to limit the types of copying permitted 

excerpts therefrom are accumulated~ or are re- 
under the standards of fair use under judicial deci- 

produced and used separately. 
sion and which are stated in Section 107 of the 
Copyright Revision Bill. There may be instances in 

B. There shall be no copying of or from works in- which copying which does not fall within the 
tended to’be “consumable”~ in the course of guidelines stated below may nonetheless be per- 
study or of teaching. These include workbooks, mitted under the criteria of fair use. 
exercises, standardized tests and ‘test booklets 
and answer sheets and like consumable mate- I. Permissible Uses 
rial. A. Emergency copying to replace purchased copies 
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8. 

C: 

D. 

p E. 

which for any reason are not available for an 
imminent performance provided purchased re- 
placement copies shall be substituted in due 
course 

For academic purposes other than performance, 
single or multiple copies of excerpts of works 
may be made, provided that the excerpts do not 
comprise a part of the whole which would consti- 
tute a performable unit such as a section, 
movement or aria, but in no case more than 
(10%) of the whole work. The number of copies 
shall not exceed one copy per pupil. 
Printed copies which have been purchased may 
be edited or simplified provided that the funda- 
mental character of the work is not d,istorted or 
the lyrics, if any, altered or lyrics added, if none 
exist. 

A single copy of recordings of performance by 
students may be made for evaluation or 
rehearsal purposes and may be retained by the 
educational institution or individual teacher. 

A single copy of a sound recording (such as a 
tape, disc or cassette) of copyrighted music may 
be made from sound recordings owned by an 
educational institution or an individual teacher 
for the purpose of constructing aural exercises 
or examinations and may be retained by the 
educational institution or individual teacher. 
(This pertains only to the copyright of the music 
itself and not to any copyright which may exist in 
the sound recording.) 

II. Prohibitions 
A. Copying to create or replace or substitute for an- 

thologies, c,ompilations or collective works. 

B. Copying of or from works intended to be “con- 
sumable” in the course of study or of teaching 
such as workbooks, exercises, standardized 
tests and answer sheets and like material. 

C. Copying f,or the purpose of performance, except 
as in I.A. above. 

D. Copying for the purpose of substituting for type 
purchase of music, except as in I.A. and 1.5. 
above. 

r’: 

E. Copying without inclusion of the copyright notice 
which appears on the printed copy. 

SECTION 108. LIMITATIONS ON EXCLUSIVE 
RIGHTS: REPRODUCTION BY LIBRARIES AND 
ARCHIVES-PUBLIC LAW 94-553 

(a) Notwithstanding the provisions of section 106, it 
is not an infringement of copyright for a library 
or archives, or any of its employees acting 
within the scope of their employment, to repro- 
duce no more than one copy or phonorecord of 
a work, or to distribute such copy or 
phonorecord, under the conditions specified by 
this section, if- 
(1) the reproduction or distribution is made 

without any purpose of direct or indirect 
commercial advantage; 

(2) the collections of the library or archives are 
(i) open to the public, or (ii) available not 
only to researchers affiliated with the library 
or archives or with the institution of which it 
is a part, but also to other persons doing 
research in a specialized field; and 

(3) the reproduction or distribution of the Work 
includes a notice of copyright. 

(b) The rights of reproduction and distribution under 
this section apply to a copy or phonorecord of 
an unpublished work duplicated in facsimile 
form solely for purposes of preservation and se- 
curity or~for deposit for research use in another 
library or archives of the type described by 
clause (2) of subsection (a), if the copy or 
phonorecord reproduced is currently in the col- 
lections of the library or archives. 

(c) The right of reproduction under this section 
applies to a copy or phonorecord of a published 
work duplicated in facsimile form solely for the 

‘purpose of replacement of a copy or 
phonorecord that is damaged, deteriorating, 
lost, or stolen, if the library or archives has, 
after a reasonable effort, determined that an 
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unused ieplacement cannot be obtained at a 
fair price. 

(d) The rights of reproduction and distribution under 
this section apply to a copy, made from the col- 
lecti,on of a library or archives where the user 
makes his or her request or from that of another 
library or archives, of no more than one article 
or other contribution to a copyrighted collection 
OCR periodical issue, or to a copy or phonorecord 
of a’small part of any other copyrighted work, 
if- 

; 
;(?) 

the copy or phonorecord becomes the 
property of the user, and the library or ar- 
chives has had no notice that the copy or 
phonorecord would be used for any pur- 
pose other than private study, scholarship, 
or research; and 
the library or archives displays prominently, 
at the place where orders are accepted, 
and includes on its order form, a warning of 

.copyright in accordance with requirements 
that the Register of Copyrights shall pre- 
scribe, by regulation. 

(ej The rights of reproduciion and distributibn under 
this section apply to the entire work, or to a 

: substantial part of it, made from the colltiction of 
a library or archives where the user makes his 
or her request or from that of another library or 
archives, if the library or archives has first de- 

,,. termined, on the basis of a reasonable investi- 
gation, that a copy or phonorecord of the 
copyrighted work cannot be obtained at a fair 
price, if- 
(1) the copy or phonorecord b&comes the 

property of the user, and the library or ar- 
chives has had no notice that the copy or 
phonorecord would be used for any pur- 
pose other than private study, scholarship, 
or research; and 

(2) the library or archives displays prominently, 
at the place where orders are accepted, 
and includes on its order form, a warning of 
copyright in accordance with requirements 

(9) 

that’the Register of Copyrights shall pre. 
scribe by regulation. 

(f)’ Nothing in this seciion- “’ 

(1) 

(2) 

(3) 

(4) 

shall be constrtied to impose liability for 
copyright irifringement upon a library or ar- 
chives or its employees for the unsuper- 
vised use of reproducing equipment located 
on its premises: Provided, That such 
equipment displays a notice that the mak- 
ing of a copy may be subject to the 
copyright law; 
excuses a person who uses such reproduc- 
ing equipment or who requests a copy or 
phonorecord under subsection (d) from lia- 
bility for copyright infringement for any such 
act, or for any later use of such copy or 
phonorecord. if it exceeds fair use as pro- 
vided by section 107: 
shall be construed to limit the r&production 
and distribution by lending of a limited 
number of copies and excerpts by a library /’ 
or archives of an audiovisual news pro- ‘rl 
gram, subject to clauses (I), (2), and (3) of 
subsection (a); or 
ih any way affects the right of fair use as 
provided by section 107, or any co’ntractual 
obligations assumed at any time by the li- 
brary or archives when it obtairied’a copy or 
phonoiecord of a work in its collections. 

The rights of reproduction and distribution under 
this section extend to the isolated and unrelated 
reproduction or distribution of a single copy or 
phonorecord of the same material on separate 
occasions, but do not extend to cases where the 
library or archives, or its employee- 

(1) is aware or has,substantial reason to be- 
lieve that it is engaging in the related or 
concerted reproduction or distribution of 
multiple copies or phonorecords of the, 
same material, whether made on one bcca- 
sion or over a period of time, and whether 
intended for aggregate use by one or more 
individuals or for separate use by the indi- 
vidual members of a group: or 
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(2) engages in the systematic reproduction or 
distribution of single or multiple copies or 
phonorecords of material described in sub- 
section (d): Provided, That nothing in this 
clause prevents a library or archives from 
participating in interlibrary arrangements 
that do not have, as their purpose or effect, 
that the library or archives receiving such 
copies or phonorecords for distribution 
does so in such aggregate quantities as to 
substitute for a subscription to or purchase 
of such work. 

(h) The rights of reproduction and distribution under 
this section do not apply to a musical work, a 
pictorial, graphic or sculptural work, or a motion 
picture or other audiovisual work other than an 
audiovisual work dealing with news, except that 
no such limitation shall apply with respect to 
rights granted by subsections (b) and (c), or 
with respect to pictorial or’graphic works pub- 
lished as illustrations, diagrams, or similar ad- 
juncts to works of which copies are reproduced 
or distributed in accordance with subsections 
(d) and (e). 

(i) Five years from the effective date of this Act, 
and at five-year intervals thereafter, the Register 
of Copyrights, after consulting with representa- 
tives of authors, book and periodical publishers, 
and other owners of copyrighted materials, and 
with representatives of library users and librar- 
ians, shall submit to the Congress a report set- 
ting forth the extent to which this section has 
achieved the intended statutory balancing of the 
rights of creators, and the needs of users. The 
report should also describe any problems that 
may have arisen, and present legislative or other 
recommendations, if warranted. 

CONTU GUIDELINES FOR INTERLIBRARY 
ARRANGEMENTS-CONFERENCE REPORT, 
94-1733, PHOTOCOPYING-INTERLIBRARY 
ARRANGEMENTS 

Introduction 
Subsection 108(g) (2) of the bill deals, among 

other things, with limits on interlibrary arrangements 
for photocopying. It prohibits systematic photocopy- 
ing of copyrighted materials but permits interlibrary 
arrangements “that do not have, as their purpose or 
effect, that the library or archives receiving such 
copies or phonorecords for distribution does so in 
such aggregate quantities as to substitute for a 
subscription to or purchase of such work.” 

The .National Commission on New Technological 
Uses of Copyrighted Works offered its good offices 
to the House and Senate subcommittees in bringing 
the interested parties together to see if agreement 
could be reached on what a realistic definition 
would be of “such aggregate quantities.” The 
Commission consulted with the parties and 
suggested the interpretation which follows, on which 
there has been substantial agreement by the princi- 
pal library, publisher, and author organizations. The 
Commission considers the guidelines which follow 
to be a workable and fair interpretation of the intent 
of the proviso portion of subsection 108(g) (2). 

These guidelines are intended to provide guid- 
ance in the application of section 108 to the most 
frequently encountered interlibrary case: a library’s 
obtaining from another library, in lieu of interlibrary 
loan, copies of articles from relatively recent issues 
of periodicals-those published within five years 
prior to the date of the request. The guidelines do 
not specify what aggregate quantity of copies of an 

,article or articles published in a periodical, the issue 
date of which is more than five years prior to the 
date when the request for the copy thereof is made, 
constitutes a substitute for a subscription to such 
periodical. The meaning of the proviso to sub- 
section 108(g) (2) in such case is left to future 
interpretation. 

The point has been made that the present prac- 
tice on interlibrary loans and use of photocopies in 
lieu of loans may be supplemented or even largely 
replaced by a system in which one or more agen- 
cies or institutions, public or private, exist for the 
specific purpose of providing a central source for 
photocopies. Of course, these guidelines would not 
apply to such a situation. 

7 
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Guidelines for the Proviso of Subsection 
108 (g) (2~Conference Report, 
94-l 733 

l.,, As,,used~ in the proviso,of subsection 108 (g) (2), 
the words “. such aggregate quantities as to 
substitute for a subscription to or ourchase of 
such work” shall mean: 
(a) with respect to any given periodical (as op- 

posed to any given issue of a periodical), 
filled requests of a library or archives (a “re- 

‘.’ ‘: ‘questing entity”) within any calendar year for 
in a total of six or, more copies of an article or 

articles published in such periodical within 
five years prior ‘to the date of the request. 
These guidelines specifically shall not apply, 
directly or indirectly, to any request of a re- 

,, ‘, questing entity for a copy or copies of an ar- 
title or articles published in any issue of a 

‘periodical, the’ publication date of which is 
,: more than ,five years prior to the date when 
. . the request is made. These guidelines do not 

‘define the meaning, with respect to such a 
r,eque,st, of “. such aggregate quantities as 

,, to substitute for a subscription to [such 
periodical]“. 

(b) With respect to any other material described 
in subsection 108(d), (including fiction and 
poetry), filled requests of a requesting entity 
wrthin any calendar year for a total of six or 
more copies or phonorecords of or from any 
given work (including a collective work) dur- 

,ing the entire period when such material shall 
be protected by copyright. 

2. In the event that a requesting entity- 
(a) shall have in force or shall have entered an 

order for a subscription to’s periodical, or 
,, (b) has within its collection, or shall have en- 

tered an order for, a copy or phonorecord of 
any other copyrighted work. material from 
either category of which it desires to obtain 
by copy from another library or archives (the 
“suoplying entity”), because the material to 
be copied is not reasonably available for use 
by the requesting entity itself, then the fulfill- 
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3 
ment of such request shall be treated as 
though the requesting entity made such copy 
from its own collection. A library or archives 
may request a copy or phonorecord from a 
supplying entity only under those circum- 
stances where the requesting entity would 
have been able, under the other provisions of 
section 108, to supply such copy from mate- 
rials in its own collection. 

No request for a copy or phonorecord of any ma- 
terial to which these guidelines apply may be ful- 
filled by the,supplying entity unless such request 
is accompanied by a representation by the re- 
questing entity that the request was made in con: 
formity with these guidelines. 
The requesting entity shall maintain records of 
all requests made by it for copies or 
phonorecords of any materials to which these 
guidelines apply and shall ‘maintaim records of 
the fulfillment of such requests, which records 
shall be retained until the end of the third com- 
plete calendar year after the end of the calendar 
year in which the respective request shall have J -. 
been made. rccrl 

As part of the review provided for in subsection 
108(i), these guidelines shall be reviewed net 
later than five years from the effective date of 
this bill. 

The conference committee is aware that an issue 
has arisen as to the meaning of the phrase “au- 
diovisual news program” in section 108(f) (3). The 
conferees believe that, under the provision as 
adopted in the conference substitute, a library or ar- 
chives qualifying under section 108(a) would be 
free, without regard to the archival activities of the 
Library of Congress or any’other organization. to 
reproduce, on videotape or any other medium of 
fixation or reproduction, local, regional, or network 
newscasts, interviews concerning current news 
events, and on-the-spot coverage of news events, 
and to distribute a limited number of reproductions 
of such a program on a loan basis. 

Another point of interpretation involves the mean- 
ing of “indirect commercial advantage,” as used in 
section 108(a) (1). in the case of libraries or archival 



. 

collections within industrial, profit-making, or pro- 
prietary institutions. As long as the library or ar- 
chives meets the criteria in section 106(a) and the 
other requirements of the section, including the pro- 
hibitions against multiple and systematic copying in 
subsection (g), the conferees consider that the iso- 
lated, spontaneous making of single photocopies by 
a library or archives‘in a for-profit organization with- 
out any commercial motivation, or participation by 
such a library or archives in interlibrary arrange- 
ments, would come within the scope of section 108. 

- 

SECTION 504(c)(2). STATUTORY 
DAMAGES-PUBLIC LAW 94-553 

(2) In a case where the copyright owner sustains 
the burden of proving, and the court finds, that 
infringement was committed willfully, the court 
in its, discretion may increase the award of 

C-T 
statutory damages to a sum of not more than 

,.~. 

$50,000. In a case where the infringer sustains 
the burden of proving, and the court finds, that 
such infringer was not aware and had no reason 
to believe that his or her acts constituted an in- 
fringement of copyright, the court in its discre- 
tion may reduce the award of statutory damages 
to a sum of not less than $100. The court shall 
remit statutory damages in any case where an 
infringer believed and had reasonable grounds 
for believing that his or her use of the copy- 
righted work was a fair use under section 107, if 
the infringer was: (i) an employee or agent of a 
nonprofit educational institution, library, or ar- 
chives acting within the scope of his or her 
employment who, or such institution, library, or 
archives itself, which infringed by reproducing 
the work in copies or phonorecords; or (ii) a 
public broadcasting entity which or a person 
who, as a regular part of the nonprofit activities 
of a public broadcasting entity (as defined in 
subsection (g) of section 118) infringed by per- 
forming a published nondramatic literary work 
or by reproducing a transmission program em- 
bodying a performance of such a work. 

* As appeared in House Report NO. 94-1476. as corrected in 
the Congressional Record (daily edition). Volume 122, 
Number 143, September 21. 1976. p. H10727. 

** AS appeared in House Report No. 94-1476. as amended 
in the Congressional Record (daily edition), Volume 122. 
Number 144, September 22, 1976, p. HI0875 
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ATTACHMENT II I 

FINAL REGULATIO,N 

WARNING OF COPYRIGHT FOR USE BY,.LIBRAR,IES AND ARCHIVES 

The following excerpt is taken frdm Volume 42, No. 221 of the Federal 
Register for Wednesday, November 16, 1977 (pp. ‘59264-5)‘. 

[ 1410-03 ] 
Title W-Patents. Trac’emorks, and 

Copyrights 
CHAPTER II-COPYRIGHT OFFICE, 

LlWtARY OF CONGRESS 
pe!set BM 716, 

PART ZOI-GENERAL PROVISIONS 
r, Warning of Copyright for Use by,Libraries 

and Archives 

ACTION: Find Regulation. 
,%cmixARY: This notice ic issued to in- 
form the pub& ,the.t the Ccou+ight~Of6c.e 
ef the Library c& Congress is, adopt&w L 
new. regulation pertaining to the use by 
libraries and archives of certain wata- 
ings of copyright in connection with 
their photo-duplication and related ac- 
tivities. The regulation ih adopted to im- 
pkmmt sections 108l,d, w and 1cate, 
c.39 of the Act for General Revision of the 
dopyright Law. The ‘effect of the repuln- 
ao” is toprescribe the content, form, and 
mamer of use cd me wmni”~s of cow- 
right identified in those swt4ol)B. 

Jon Bsumgarte”. Genersl CO”“% %  
Copyright Of&e, Library Of CongreW, 
Washington, LX. 20559. 703-857-8131. 

sUPPLBMENTARY EN’??ORMATION: 
Sections 108(d) and 188W of the first 
section of Pub. L. 94.658 X90 Stat. 2541) 
set forth conditions under which spec- 
i5ed libr&ries and arohfves, or their em- 
ployees acting within the scope of thetr 
eFnplayment. may make aed distribute 
sib& copies and phonorecords of certain 

f-cqpyrighted wo1k8, 07 parts of works, 
N,tho”t the consent of the copyriffht 
owner. Among other conditions speci5ed 
in the Act. the library or &rchi”e must 
“display prominently, at the plaoe where 

*Error 

ML-173 

orders ‘(for copies or’ phonorecardsl we 
accepted, and include on its order form. 
B  warning of copyright in accordance 
with requirements that the Register of 
Copyrights shall prescribe by regUlatiO”.” 

0” March 30, 1977, we published in 
the FEDERK RECISTE~ (42 FR 16838) B” 
Advance Notice of ProPOsed RulemaSiing. 
inviting public comment to assist the Of- 
5ce in considering alternative forms of 
warning. After considering the comments 
received in response to the Advance NO- 
tice. on August 17, 1977 we published 
in the E%DERAL REGISTER (42 TR 41381) * 
B  Notice of Proposed Elulemaking to add 
a new D 201.14 to the regulations of the 
Copyright Office. 

Twelve initial and reply comments 
were received in response to the Notice 
,of Proposed Rulemaking. While most 
comments received recommended some 
modification of the proposed reguiatio”. 
Several Suggestions were technical in 
nature or sought clarification of the pro- 
Posed language. After careful considem- 
tion. we have decided to promulgate pro- 
Posed B  201.14 with few wbstant~ive 
changes A  discussion of the hmior com- 

1. The short form of uarxing. In the 
proposed rulemaking, we noted that the 
kmr”& W  D”mOSe of the wnrnine 18 to 

CO,?” 

108 as to that users’ responsibilitia un- 
der the copyright law. We spechically in- 
vited comment upon our proposal for a 
short warning, rather than en extensive 
one fnoorporating the numerous condi- 
,tions governing the library’s and ‘&r- 
chive’s own obligations under parwraphs 
(a), cd), (e), and (g) of section 108. Al- 
though one comment proposed expand- 
tnng the warning in significant ~detail. we 
bwe decided t6 adhere to our orig!hM 
conclusion that the “msmin@’ should be 
&weciselY that: &  brief. cautionary state.. 
nent alerting the user that the m*ina 

limits oi “fair USC?” under section 107, and 
“Ot SOI+ Use iOr PWPOS~S “0ther”thm 
Priviv&te study, Scholarship, or research’: 
we have aLso revised the second sentence 
of the above-woted wra8mph. 

of a reproduction by a iibrrug or ar- 

line should read: “in the FEDERAL REGISTER (42 FR 41437)” 

chive. and the subsenuent us. of the 
reProduct10”. are SUh&ct to trite copy- 

ine&ingf”llv all of the in. .._.... 
limitations and requirements of $108. 

2. Conditions under W&h nhotocopies 
‘or’ other reproductions can be furnished: 
use Of reproductions. A  “umber of com- 
ments raised westions concemh~g the 
second wxw’aph in the teti of the proi 
posed warning. which read: 

the copYright law (criticism, comment, 
news reporting, and texchlng) Since the 
test of user liability under section 108 
(f) (2). A&h for rW”BTt for, and later 
ties of, reproductions made under sec- 
tion 108(d) is activity which exceeds the 



3. Other issues. Several cmnments ob- ble to & c&suaI dbserver with,,, the ,I,,- 
jetted to the proposed e.pec~cittion oft mediate ,viclnity of t$e place ,,where 
type siec and cardboard stock. How- or&s a& accepted. 
ever, these specif?cations are helpful in (2) ‘An 01&r Warning of C&&hi 
providing certainty to theta+ of +sipn- ‘shall be prfn+@ wits& ~a bx,,lmakd 
ine and printing the warnings arid offer pr&miiwGly on the ord+ forni itself, 
approPriate z%ssUEUXXs that the’ warn- ~’ either one the front side & the fom or 
iws will serve their PInPOse. We have immediately adjacent to the sp&~e call- 
modified the provision that the wargng :ing for the name & sign&we of the 
be reproduced on cardboard stock to re- person u~ir,g the for,,,. me n&ice shall 
wire that it be’reproduced on “heavy be printed in type size no smsller than 
PaPer or other durable material”. We that used predominantly throughwt the 
have, also adopted one suggestion that a 
?lt-tlon to t’tl? 17 0f the United States 

form, md jn no me @&l the type size 

Code be included in the warning. 
be smaller than S win%_ me notice s&n 
be printed in such manner 8s to be clearly 

The ProPwxi regul*Uon fs adopted legible, comprehensible, and readily ap- 
wit.h chawes, as set forth below: 

Part 201 of 37 CF’R Chapter II is 
parent to a casual reader of the form. 

amended by adding a new 9 201.14 to (1, U.S.C. 20,. and under me *onowing 8ee 
read as follows: 

t*orls o* mt,e 1, Of the U.8. code &s Brmmkd 
by Pub, I,. 94453: 108: ,@a.) 

5 ZU1 .I4 Warnings of eopyri& for use 
by certain librarirs and archives. Dated: No”enlber 19, ,19,7. 

(a) Definitions. (11 A “Display Warn- W~IDO H. MOORE, 
Ins of Copvright” is & notfce under p&r&- Assistant RegiSter 0, cofqltigws 

graphs (d) (21 and te) (2, of e&i&, 108 jar Reaistratim. 

of Title 17 of the United States Code &s ADPrwea:, 
amended by Pcb. L. $4453. As required 
bv those sections the “Display Warning DANIEL .J. Boons~m, 

of Copvright” is to be displayed at the Librarian of Congress. 

p!ace where orders for co,,Ies or phono- IFR Doc.,7-33111 Filed ILIS-11:.¶:45 aan1 
rwxdq are accepted by certain libraties 
and i wchives. 

(21 An “Order Warning of Copvright” 
is a,notice under paragraphs cd) (21 -ana 
(e) (2). of Section 108 of Title 1: of the 
United States Code as amended by Pub. 
L. 94,,553. As required bv those sections 
the “Order Warnina of Coovricht” la to 
b ‘e includ+l on printki for& s<l$lied bv 
certain libraries and archives and used 
b~i’th?ir patrons for ordering copies or 
Phonorecords. 

(b) Contents. A Display Warning of 
COPvri’dht and an, Order Warning of 
Copyieht shall consist.of a verbatim re- 

,prqdrrction of the following notice.. 
Printed in such size and form itnd dis- 
Plaved in such rimntier a$ to comply with 
paragraph (q)~,of thissection: 

,, ,, “, .NOTfCE 

(Cl FOBS and .%fmmer of Use. (11 A 
Divkw Warning of Copgrizht shall be 
yinted on heavy paper or other durable 
material in ‘tY,x at least 18 points In 
size. and shall be displayed prominently, 
In such manner and location as to be 
clearly visible, legible, and comprehensi- 
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Sect:i.onS 110, 112, 117 and 113 
0: the Copyright Act 

:I&1 duties or Guulov- 
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December 15, I977 

fX~CUilVt VICE CHANCELLOR Dear Co1 league: 

On October 3, we wrote to you concerning the issue of potential 
copyr~ight infringement liability for the performance of music on camp,us, 
effective January 1, 1978. 

Since that~ time a number of individuals representin,g th,e affected 
sectors of higher education have been meeting with representatives of the, three 
performing rights organizations (ASCAP, BMI and SESAC) in order’to formulate 
licensing agreements for mus.ic use by higher education. Progress has been siow 
but steady. The complexity of the issues, the diversity of the instituti,ons, and 
the financial postures of both sides have extended the process beyond our earlier 
expectations. 

We expect to finalize the agreements shortly. Followinq that accord, 
it will take our counsel working in conjunction with presidents, Institutional 
counsels, and busines,s officers’ some time to put final touches on the document. 

We are pleased to inform you that the three performing rights 
organizations have agreed not to take any copyright infringement action after 
January 1, 1978, against any college or university for violation of the music 
copyright provisions of the newlaw so jong as good ,faith negotiations continue. 
The moratorium will not last.beyond February 1,‘1978, and may be terminated 
prior to that date upon two weeks notice by each of,the perfo’rming rights 
organizations with respect to the moratorium agreed to by it,. We have furt~hermore 
a’greed that the agreements will apply retroact~ively to January 1, 1978. 

We hope to achieve a solution to this matter that will recognize ‘and 
compensate the legitimate rights of composers and,publ,ishers while e,nabling 
institutions to utilize music w/thout substantial economic hardship or 
unreas,onable administrative accounting burdens, !Ie :$I 11 be i:: contact with 
you as 'SbOn as agreements are reac,hed. Until that time,‘if you have any 
questions about the ~subject, please call Sheldon Elliot Steinbach, ACE’s 
counsel, at ZOZ-839~&798.‘, 

$-+ E # ~ 
D. . Finn 

,. jyy@& 
. W. Peltason 

Executive Vice President President 
Nat’ional Association of College 

and University business Officers 
American Council on Educat~ion 




