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State University of New York
Memorandum to Presidents
Date: February 6, 1975 Vol. 75 No. 2

From: Office of the Unlver51ty Counsel
and Vice Chancellor for Legal Affalrs

Subject: Family Educational Rights and Privacy Act of 1974
Amendments and Proposed Rules

The Family Educational Rights and Privacy Act of 1974
(P.L. 93-380, as amended by Senate Joint Resolution 40) added
new section 438 to the General Education Provisions Act (20
USC 1232-g) and became effective on November 19, 1974. On
December 31, 1974 amendments were enacted which require sub-
stantial revision of the November 12, 1974 Memorandum to
Presidents (74-38) from this office. In addition, the
Department of Health, Education and Welfare has proposed regu-
lations which define and interpret some of the provisions of
the law. I've attached a copy of the amended legislation along
with the proposed regulations, the latter of which are subject
to change before becoming effective.

The Department of Health, Education and Welfare is
soliciting comments and criticism from affected parties regard-
ing the proposed regulations. In order to make our comments
responsive to the needs of the various campuses, we solicit
your advice and recommendations.

Applicability

The intent of the law remains essentially unaltered.
Each student has a right to examine his records, and no records
may be given out except upon consent of the student, with cer-
tain limited exceptions. The new version of the law makes it
clear that all students, past and present, are covered so long
as their records are kept. Specifically excluded are those
students who applied, but never attended the institution.
(438(a) (1) (A): 40 Fed. Reg. 1210, proposed regulations §99.1).

Records

The definition of the documents covered by the law has
a been radically changed. Records over which a student may
exercise his rights now include all "records, files, documents,
and other materials which 1) contain information directly re-
lated to the student; and 2) are maintained by an educaticnal
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agency or institution, or by a person acting for such agency
or institution."” (438(a) (4){(A) (i), (ii); 40 Fed. Reg. 1210,
§99.3). A student may inspect, challenge, and refuse to
release to third parties all those recordg which fall within
this broad category.

Acknowledging the difficulties pointed out in the
original bill, the amendment excludes certain records from
the students' right of access and challenge, while generally
preserving privacy. The exceptions include (See 438(a) (4) (B))

1. institutional records which are in the sole
possession of the maker, and which are not
accessible to any other person except a sub-
stitute;

2. certain security force records which are
segregated from other student records, to which
only law enforcement personnel have access, and
provided the custodian law enforcement personnel
do not have access to other educational records
of a student;

3. employee records of non-student employees;

4. medical or para-medical records used only
for treatment purposes and not availablie to
third parties.

(438(a) (4) (B) (i}; 40 Fed. Reg. 1210, §99.3)

Although included within the term educational records, and
therefore discoverable only by authorized third parties, cer-
tain documents are not available to students. These include:

1. confidential letters and statements of
recommendation which were placed in jthe
students' education records before

January 1, 1875, provided they are used
only for those purposes for which they were
specifically intended (438(a) (1) (B) (ii);
and

2. financial records of the students'
parents. (438(a) (1) (B) (i}).

Hearings

The amended legislation provides for a hearing to
permit a challenge to records alleged to be inaccurate mis-
leading or otherwise inappropriate. (438(a){(2)). The
propeosed regulations set forth the necessary procedures in
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greater detail, but leave the formalization of rules to the
institution. (40 Fed. Reg, 1213, §99.22). The only mandatory
criteria are: 1) hearing and decision in writing within a
reasonable time; 2) hearing held and decision rendered by an
official with no personal stake in the outcome; 3) student is
afforded a full and fair opportunity to present evidence oOn
the issues. (Id.)

Release of Records

The new amendment continues the prohibition on release
of records unless student consent is given. (438(b) (1) (A)-
(I); 40 Fed. Reg. 1214-15, §§99.35-.40). The categories of
persons to whom education records may be released, however,
have been modified. Those who may receive documents irres-
pective of student consent are:

1. school officials, central administration
and other SUNY colleges who have been deter-
mined to have legitimate educational interests;

2. officials of other schools in which the
student seeks to enroll, provided the student
is given a copy of the record if he desires;

3. authorized representatives of certain state
and federal agencies, where such access is neces-
sary to evaluate federally funded programs and
the collection of personally identifiable data

is specifically allowed by federal law;

4. in connection with students' applications
for, or receipt of, financial aid.

These exceptions substantially restate the original law. The

following were added in the December amendment. These groups
may also receive records irrespective of consent:

5. research organizations conducting studies
for the educational institution in relation to
predictive tests, administering student aid
programs, or instruction, if the records are
destroyed when no longer needed in the research,
and identification of students or parents by
persons outside the research organization is
not permitted;

6. accrediting organizations, solely to carry
out their accrediting functions;
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7. parents of dependent students if the stu-~
dents are listed as deductible dependents for
income tax purposes;

8. in connection with an emergency where
release of records is necessary to protect
the health or safety of the student or others.
The proposed regulations enumerate factors to
be considered in determining whether the emer-
gency exception is applicable in a given
instance. These include: the seriousness of
the threat, the need for the records to meet
the specific emergency, the power of the person
to whom records are released to deal with the

. -emergency, and the extent to which time is of

- the essence in dealing with the emergency. The
proposed regulations further indicate the
"emergency" is intended to mean extreme cases.

9. directory information such as name, address,
telephone listing, date and place of birth,

major field of study, participation in off1c1ally
recognized activities, etc. (438(a)(5) (&);: 40
Fed. Reg. 1215 §99.40)}.

The institution is required to give public notice
{(undefined) of those cateqgories of information
which it will consider as directory information,
and the student must be given a reasonable oOppor-
tunity to require his or her prior consent to
inclusion. This power may effectively defeat the
publication of directories.

Record of those given access

With respect to each of the parties listed above to whom
student consent need not be given for release, the college is
nevertheless requlred to maintain a record which will indicate
all individuals, agencies or crganizations which have requested
or obtained access to a student's education files. This record
must indicate the legitimate interest of the requesting party
and is available only to the student himself and to those res-
ponsible for maintaining the record. The sole exception to
this requirement is that school officials, including teachers,

. within the educational institution or local educational agency

as listed in category (1) above need not be indicated ln this
record when requesting data.
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Finally, records may only be released to third parties
on the condition that they will not reveal them to anyone else
without written student consent. (438(b) (4)(B)). The regula-
tions provide that the University has satisfied its burden in
this area if it includes, along with the records, a statement
of the restriction. (40 Fed. Reg. 1215 §99.39(b)). The
institution is required to notify students at least annually
of their ability to exercise each of the rights covered by the
new section, that is, the right of access, the right to a
hearing and the right to restrict release. (40 Fed. Reg. 1211
§99.5). The regulations set forth the information which must
appear in the notice if the institution is to comply with this
part. It is gquite extensive, and must include policies promul-
gated by the institution as well as basic information on the
statutory rights. (Fed. Reg. 1211 §99.5).

Blanket release to third parties

Since the limitations on release to third parties are
so broad and the specific exceptions allowing release are
s0 restrictive, it would mitigate the difficulties if the
college obtained blanket student consent for the release of
all records. However, a waiver obtained as a condition of .
enrollment necessarily would be involuntary.

Waiver of right to inspect "confidential" recommendations

A similar problem arises with respect to letters or
recommendations received after January 1, 1975 by the college.
The Act states that such letters lose their confidentiality
and may be inspected by the student. (438(a) (1) (B) (ii)})).
However, the Act provides that, with respect to this type of
record only, the student may waive his right of access by
blanket waiver. Such waivers may not be required as a con-
dition of admission or receipt of any other service or benefits
of the institution. As a practical matter, only the author of
a letter of recommendation is in a position to exact the waiver,
which should then be forwarded to the college for filing with
the letter.

Sanctions

Specifics of the enforcement process are found in the
proposed regulations which, of course, are subject to comment
and revision. The Act does not define enforcement and termi-
nation of assistance, leaving the implementation largely to
HEW. (438(f)). The sole significant limitation on the power
of the Secretary is that assistance may be terminated only if
the Secretary has determined that compliance cannot be secured
by wvoluntary means.
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Enforcement procedures

The regulations (§99.64) give HEW a largely undefined
power to require an educational institution to provide and
retain such reports and records "as the Office or the Review
Board may require to carry out its functions under this
part," or that it "may find necessaxry to assure the correct-
ness of such reports and compliance. . .". The requirements
of this section should be resolved in much greater detail.
Every effort will be made by the University to obtain clarity

and uniformity in this regard.

The complaint procedure (§99.65) is very locsely drawn,
and fails to define the limits of the investigative powers of
the office. Apparently, complete access to all files may be
demanded for whatever purposes an investigator may deem appro-
priate to enforce the Act. The regulations allow the Secretary
to cut off aid to the entire University for the transgressions
of any one of its units. The necessity for uniform University-
wide regulations seems apparent.

Notice of compliance

Approval of funding is conditional upon filing with the
Commissioner an assurance that the institution is in compliance
and will continue to comply. (40 Fed. Reg. 1215 §99.61). This.
requirement may be accomplished by submitting an assurance with

each funding application or by referring specifically to a blanket

assurance filed by the University. This, I assume, will be done
by Central Administration upon the promulgation of University-
wide regulations by the Trustees when the proposed regulations
are finalized by HEW.

Miscellaneous

The following additional problems have been identified
or tentatively resolved by the new legislation and/or proposed
regulations:

1. The statute of limitations is 180 days from the date
of the alleged wviolation. (40 Fed. Reg. 1216 §99.65(b)). With
respect toc a student's request to inspect his record, a gques-
tion arises as to whether the viclation occurs at the date the
request is denied, or at the end of the 45-day period allowed
for compliance. This provision appears only in the proposed
regqulations and, consequently, may be revised.
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nctice" of the categories of information which
designated as directory information within the
the statute. (438(a) (5)(B); 40 Fed. Reg. 1215
No attempt is made to define "public notice."
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"public
it has
limits of
§99.40).
Since it

appears from the section that the purpose of the notice is
to allow students to refuse release of directory informa-
tion, publication in a campus newspaper of general campus
circulation may be sufficient. One questions whether stu-
dents reguire the right to withhold directory information.

The intended purpose of this Act is to prevent

injury to

students resulting from circulation of damaging information,

and not to obliterate all public traces of the

students’

presence on campus. The ability of a student to withhold
directory information seems to exceed necessary or desirable
limits, and would hinder proper campus administration. It

should be noted that the sections on directory

information

are a part of the Act itself, and any change would require

amendment by the Congress.

3. The Act allows the student to "inspect and review"
his records. (438{(a) (1) (A). A gquestion has been raised as
to whether this requires the University to mail the entire
requested record to the ingquirer, or whether the University
has satisfied its burden by holding the records available for
inspection on its own premises, The legislative history
indicates the intent that students should be shown the actual
documents in the record. The only exception noted allows
reproduction and copying to preserve the rights of other stu-

dents whose names may be juxtaposed to that of

the inspecting

student. Keeping in mind the fact that inspection of originals
is required, it is inconceivable that the law intends to
deprive the University of all original documents and put ori-

ginals in the permanent possession of students.

In addition,

the proposed regulations provide that when copies are made the

student shall pay only the expense of copying.

(40 Fed. Reg.

1212 §99.13). Accordingly, holding the records available on
campus and allowing the student to copy desired documents at

cost seems the appropriate interpretation.

4. The Act reguires the institution to notify the stu-
dent before complying with judicial orders or subpoenas.
(438(b)(2)(A)). A difficulty arises if the residence of the
student is unknown, as is often the case when students no
longer attend the institution. The institution is required
to give notice on peril of losing substantial funding, but

cannot evade its obligation under State law to

provide the

courts with the information necessary to the administration
of justice and the due process of the law. The requirement
of communicating actual notice must yvield in this instance.
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. Notice should be dispatched to the last known address con-

currently with compliance with the subpoena.

5. Although a parent may prevent the student from
reviewing the parents' financial information, the Act 1s
not clear as to whether the parent can limit access by
third parties in the same fashion.

Comments and recommendations

Please communicate your advice or comments you may
have regarding the enclosed proposed regulations, Or the
amended Act itself, at your earliest convenience. The
University's comments must reach HEW by March 7, 1975.

A further advisory will be forthcoming.

Nl Rt |3,

Walter J. Relihan, Jr.

Attachment

. This memorandum addressed to: -

Presidents, State-operated Campuses
Presidents, Community Colleges
Deans, Statutory Colleges

Copies for information only to:‘

Chancellor Kibbee
Dean McGrath
President Rose
President Corson
Mr. Tobin
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DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Office of the Secretary
[ 45 CFR Part 99 ]

PRIVACY RIGHTS OF PARENTS AND
STUDENTS

Proposed Establishment of Part

Pursuant to the authority contained
in section 438 of the General Education
Provisions Aet (Title IV of Pub. L. 90-
247, as amended), added by section 513,
Pub. L, 93-380 (enacted August 21, 1974),
and smended by Senate Joint Resolu-
tion 40 (Sen. J. Res, 40), (1974) notlce is
hereby given that the Secrefary proposes
to add a new Part 95 to Title 45 of the
Code of Federal Regulations {o read as
set forth below.

Section . 438 of the General Education
Provisigns Act, as amended, which is ef-
fective as of November 19, 1974, sets out
requirements designed to protect the pri-
vagey of parents and students. Specifi-
cally, the statule governs (1) access to

records maintained by certain educa--

tional institutions and agencies, and (2)
the relegse of such records. In brief, the
statute provides: that such institutions
must provide parents of students access

« to official records directly related to the

students and an opportunity for a hear-
ing to challenge such records on the
grounds that they are inaccurate, mis-
leading or otherwise inappropriate; that
institutions must obtain the written con-

. sent of parents before releasing person-

ally identifiable data abou$ students from

“ records to other than a specified list of

exceptions; that parents and students
must be notified of these rights; that
these righis transfer to students at cer-
tain points; and that an office and re-
view hoard must be established in HEW

to investigate and adjudicate violations.

and complaints of this section. The office
has been designated by the Secretary and
may be contacted at the followlng ad-
dress:

© Mr, Thomas 8. McFee
- Room 560

Department of Health, Education, and Wel-
fare

330 Independence Avenue, SW.

Washington, D.C, 20201

" Telephone {202) 246-7488

{The statute further provides, under
subsection (¢}, that the Secretary shall
promulgate regulations to protect the
privacy of students and thelr families in
connection with certain Pederal data-
gathering activities. The proposed rules
set forth below relate to all of section 438
except subsection (¢}, which will be the
subject of further regulations to be is-
sved at a future date))

For the convenience of readers, section
438, (except subsection (¢)) as amended
reads as follows:

Sec. 438. (a) (1) (4) No funds shall he made
avallable under any applicable program to
any educationsl agency or institution which
has a policy of dehylng, or which effectively

~~orevents, the parents of students who are or

ave been in attendence at a school of such

~.. agency or at such institution, as the case

may be, the right to inspect and review the

FEDERAL

PROPCGSED RULES

education records of their children, If any
material or document In the education rec-
ord of a student includeés information on
more than one student, the parents of one of
sizch students shall have the right to inspect
and review only such part of such matertal
or document as relates to such student or to
be informed of the specific information con-
tained in such part of such material. Each
educational agency or Ilnstitution ghall es-
tablish appropriate procedures for the grant-
ing of a request by parents for access to the
education records of their children within a
reasonable period of time, but in no casge
more than forty-five days after the request
has beeh made.

(B} The frst sentence of subparagraph

(A) shall not operate to make available to
students in institutions of postsecondary ed-
ucation the following materials:

(i) financial records of the parents of the
student or any information contained
therein; '

(i) confidential letters and statements
of recommendation, which wetre placed in
the education records prior to January 1,
.19%75, if such letters or statements are not
used for purposes other than those for which
they were gpecifically intended;

(iif) if the student has signed a waiver
‘of the student’s. right of access under this
subsection in accordance with subparagraph
{C), confidential recommendations-—

(I} respecting admission to any educa-
tlonal agency or institution,

(II) respecting an application for employ-
ment, and )

{I1I} respecting the receipt of an honor
or honorary recognition.

{C) A student or a person applying for
admission may walve his right of access to
confidentiol statements described in clause
(Hi) of subparagraph (B}, except that such

waiver ghall apply to recommendations onty

$f (1) the student is, upon request, notified
of the mames of all persons making confi-
dential recommendations and (1} such
recommendations are used sclely for the
purpose for which they were specifically in-
tended, Such walvers may nhot be recurred
{slc] as a condition for admission to, recelpt

of financtal ald from, or receipt of any other

services or benefits from such agency or
institution.

(2) No funds shall be made gvailable uh-
der any applicable program to any educa-
tional agency or institution unless the par-
ents of students who are or have been in
attendance at & school of such agency or at
such institution are provided an opportunity
for & hearing by such agency or institution,
In accordance with regulations of the Secre-
tary, to challenge the content of such stu-
dent’s education records, in order to insure

that the records are not inaccurate, mislead-

ing, or otherwise in viclation of the privacy
or other rights of-students, and to provide
an opporiunity for the correction or deletion
of anhy such inaccurate, misteading, or other-
wise Inappropriate data contained therein
and to insert into such records a written ex-
planation of the parents respecting the con-
tent of such records.

(3) For the purpoeses of this section the
term “educational agency or institution®™
means any pudlic or private ageney or insti-
tution which is the recipient of funds under
any applicable program.

(4) (A) For the purposes of this seotion, the
term “education records” means, except as
may be provided otherwise in subparagraph
(B), those records, files, documents, and other
materials which—

(1) -contain information directly related to
& student; and )

(i1} ‘are maintained by an educational
agency or institution, or by a person acting
for such agency or institution.
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(B) The term “education records” doez
not include— .

{1) records of institutional, supervisory,
abd admdnistrative personnel and educa-
tional personnel ancillary thereto which are
In the sole possession of the maker thereof
and which are not accessible or revealed fo
any other person except a substitute;

(i) If the personne: of a law enforcement
unit do not have access to education records

‘under subsection (b)(l), the records and

documents of such law enforcermnent unit
which (I} sre kept apart from records de-

‘seribed in subparagraph (4), (II) are main.

tained solely for law enforcement purposes,
and (Ill) are not made available to persons
other than law enforcement officials of the
same jurlsdiction;

(81i) in the case of persons who are ems
ployed by an educational agency or institu-
tion but who are not in attendance at such
agency or institution, records made and
maintained in the normal course of business
which relate exclusively o such person in
that person’s capacity as an employee aind
are not avallable for use for eny other pur-
pose; or

{tv) records on a student who is 18 years
af age or older, or is attending an Institu-

. $lon of postsecondary education, which are

created or maintained by a physician, psy-
chiatrist, psychologist, or other recognized
professional or para-professional acting in
his professional or para-professionsl oa-
pacity, or assisting in that capacity, and
which are created, maintained, or used only

©in conneetion with the provision of treaf-

ment-to the student, and sie not available
to anyone other than persons providing sucl
treatment; provided, however, that sich rec-
ords can. be perscnally reviewed by a physi-
cian or other appropriate professional of the
student’s choice,

{5)(A) For the purposses of this section the
term *“directory infermetion” relating to a
student inctudes the following: the student’s
name, address, telephone listing, ‘date and
place of birth; major field of study, participa-
tion in omcfal‘ty recognized activitles and
sports, weight”and” height of members of
athletle teams, dates of attendance, de-
grees snd awards received, and the rmosh
recent previous educational agency or in-

* stitution attended by the student,

{B) Any educational agebey or institution
making publie directory informatlon shall
give publie notice of the categories of In-
formstlon which it has designated as such
information'with respect to each student at-
tending the institution of agency and shali
allow a reasonable period of time after such
notice has been glven for a parent to inform
the mnstitution or agency that any or all of
the Information designated should not he

released without the parent's prior consent,

(6) For the purposes of this section, the
term “student’” includes any person with re-
spect to whom an educational agency or in-
stitution maintaing education records or
personally tdentifiable Informeaticn, but does
not include a person whe has not been in
attendance af such agency or institution.

{») {1} No fumds shall be made available
under any applicable program to any edu-
cational agency or institution which has a
policy or practice of permitting the release
of education records (or personally identifi-
abiz information contained therein other
than directory information, as deflned in
paragraph {5) of subsection (a)) of students
without the written consent of thetr par-
ents to any individual, agency, or organiza-

"tlon, other than to the following—

(A} other school offidials, inciuding {each~
ers within the educational institution or lo-
cal educational agency who have been de-.
termined by suely agency or institution fo
have legitimete edutational interests;
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(B) officials of other schools or school
systems In which the student seeks or, in-
tends to enroll, upon condition that the stu-
dent's parents be potified of the transfer,
receive & copy of the record if desired, and
have an opportunity for a hearing to chal-
lenge the content of the record;

(C) authorized representatives of (1) the

Comptrolier General of the United States,

(il) the Secretary, (iit) an administrative
head of an education agency (as defined Ik
section 408(c) of this Act), or (lv) BState
educational authorities, under the condi-
tions set forth In paragraph (3) of this sub-
segtlon; and ’

(D) in connection with & student's appli-
cations for, or receipt of, financtal sid;

{E} State and local officials or authorities
to which such Information is specifically
required to be reported or disclosed pursuant
to State statute adopted prior to November
18, 1974;

(F} organizations conducting studies for,
or on behalf of, educational agencies or in-
stitutions for the purpose of developlng,
validating, or administering predictive tests,
administering student ald programs, and im-
proving instruction, if such studies are con-

_ducted In such & manner as will not permit

the personal Identification of students and
thelr parents by persons other than repre-
sentatives of such organizations and such
information will be destroyed when no
longer needed for the purpose for which i is

- conducted;

((3) accrediting organizations in order to
carry out their sccrediting functions;
(H) parents ol & dependent student of

such parents, as defined in section 152 of the‘

Internal Revenue Code of 1954; -and

(I) subject to regulations of the Secretary
in connectlon with an emergency, appropri-
ate persons If the knowledge of such infor-
mation Is necessary to protect the health or
safety of the student or other persons.

(2) No funds shall be made available un-
der any applieable program to any education
agency or institution which has a policy or
practice of releasing, or providing access to,

" any personally Identifiable information in

education records other then directory infor-

' mation, or as is permitted under paragraph

{1} of this subsection unless— .-

(4) there i5 written consent from the
student’s parents specifying records fo be
released, the reasons for such release, and
to whom, and with a copy of the records to
e released to the student's parents and the
student if desired by the parents, or

(B) such information is furnished in com-
pliance with judizial order, or pursuant to
any lawfully issusd subpoena, upon condi-
tion that parents and the students are notl-
fled of all such orders-or subpoenas ln ad-
vance of the compliance therewlth by the

‘educational institution or-agency.

(3} Nothing contained in thiz section
ghall preclude authorized representatives of
{A) the Comptroller General of the United
States, (B) the Secretary, (C) an administra-
tive head of an eduction ageney or (D) State

 educational authorities from having access to

student or other records which may be neces-
sary in connection with the sudit and
evaluation of Federally supported education
programs, or in connection with the enforce-
ment of the Federal legal reguirements which
relate to such programs: Provided, Thai
except when collection of personally iden-
tifizble Information is specifically . guthorized
by Federal law, any data collected by such
officials shall be protected in & manner which

swill not permit the personal identification

of students and thelr parents by other than
those officials, and such personally iden-
tifiable data shall be destroyed when no
longer needed for such audit, evaluation, and
enforcement of Federal legal requirements.

(4) (A) Each educational agency or insti-

PROPOSED RULES

" tution shall maintaln a record, kept with

the education records of each student, which

will indicate ali individuals (other  than
_those specified in paragraph (1) (A} of thia

subsection), agencies, or organizations which

. have requested or obialned access to a stu-

dent’s education records maintained by such
edusactional agency or imstitution, and which
will indicate specifically the legitimate inter-
est that each such person, agency, or orga-
nization has in’ obtaining this Information.
Such record of access shall be available only
to parents, to the school official and his
assistants who are responsible for the custody
of such records, and to persons or organiza-
tions authorized in, and under the conditions
of, clauses (A) and (C) of paragraph (1) as
& means of auditing the operation of the
system. '

(B} With respect to this subsection, per-
sohal information shall only be transferred

‘to & third party on the condition that such

party will not perinit any other party to
have access to such informatlon without the

-written consent of the parents of the student.

(¢} The Secretary shall adopt appropriate
regulations to protect the rights of privacy
of students and their families In connection
with any surveys or data-gathering activi-
ties conducted, assisted, or authorized by the

‘Becretary or an administrative head of an

education sagency. Regulations established
under this subsection shall include pro-
visions controlling the wuse, dissemination,
and protection of such data. No survey or
data-gathering activities shall be conducted

‘by the' Secretary, or an administrative head

of an education agency under an applicable
program, unless suich sctivities are author-
ized by law. :

{4) For the purposes of this section, when-
ever a student has attained elghteen years of
age, or is attending an institution of post-
secondary education the permisslon or con-

" gent required of and the rights accorded to

the parents of the student shall thereafter

only be required of and accorded to the,

student.

() No funds shall be made avallable
under any applicable program to any educa-
fional agency or institution unless such
agehcy or institution informs the parents

_of students, or the students, If they are
efghteen years of age or older, or are attend-

Ing an institution of postsecondary educa-
tlon, of the rights accorded them by this
section.

{ty. The Secretary, or an administrative
head of an education agency, shall take ap-
propriate actions to enforce provisions of this
section and to deal with violations of this
section; according to the provislons of this

Act, except that action to terminate assist-’

ance may be taken only if the Secretary finds
there has been a fallure to comply with the
provigions of this section, and he has deter-
mined that compliance cannot be secured by
voluntary means. .

{g) The Secretary shall establish or desig-
nate an office and review board within the
Department of Health, Education, and Wel-
fare for the purpose of investigating, process~
ing, reviewing, and adjudicating violations
of the provisions of this sectlon and com-
plaints which may be filed concerning alleged
violations of this section. Except for the
conduct of hearings, none of the functidng
of the Secretary under this section shall be
eerried out in any of the regional offices of
such Department.

' Although the amendments to section
438 have resolved a number of issues orig-

1nally raised about the statute, some.

new issues have been raised. Tn large
part, the new statutory language has
been repeated in these proposed rules.
It may be necessary to further develop

1209

the rules in several areas &s a result of
the recent changes.

In order to facilitate commenis, ex-
planations of many of the substantive
sections of the proposed rules are set out
below. “Comment” sections following
substantive sections were used as a for-
mat in lieu of a lengthy preamble for ease
of reading and to highlight the sub-
stance of the proposed rules. The “com-~
ment” sections include several citations
to the legislative history accompanying
the amendments to section 438 (Cong.
Rec. 8. 21484-91 (dally ed., December 13,
1974) and H. Rept. No. 93-1619 (1974),
at Cong. Rec. H. 12157-60 (daily ed.,
December 17, 1974) ).

Reviewers should also note that where
statutory language is repeated in the
proposed rules, it s so indicated by use
of brackets. The brackets will be deleted
when the final regulations are published.
With respect to the bracketed material,
comments should be directed to the need
(or lack of a need) for regulations,
rather than to its substance.

Interested persons are invited fo sub-
mit written comments, suggestions, or
objections regarding the proposed regu-
lations to the School Records Task
Force; ¢/0 Room 5660, Department of
Health, Education, and Welfare; 330 In-
dependence Avenue, B.W.; Washington,
D.C. 20201.

Comments received in response to this
notice will be available for public inspec+
tion at the above office on weekdays dur-
ing regular business hours. All relevant
material received on or before March 7,
1975, will be considered.

Dated: - :

. © Caspar W, WEINBERGER,
Secretary of Health,
FEducation, and Welfare.

PART 99—PRIVACY RIGHTS OF
PARENTS AND STUDENTS

Subpart A-——~General’

Applieability of part.
Purpose,
Definitions.
Student righta.
Notification by educationsl institu-
tlons. T
Walvers. o
Subpart B—Actess to Records
‘Access.
Limitations on access.
Access rights,
89.14 Destruction of records.
£8.15 Procedures for granting access.
Subpart C—Challenges to the Content of
Records
89,20 Right fo a hearing.
99.21 Informal proceedings,
99.22 Formal proceedings.,

Subpart D—Release of Personally 1dentifiable
Records

Sec,
99,1
99.2
99.3
20.4
93.6

98.6

99,11
99.12
£9.13

20.30 Consent,

99.31 Content of consent, ‘

99.22 Copy to be provided to parenis or
eligible students.

9633 Authority of parent to give consent.

99.35 Release of Information for health or
safety emergencles.

£9.36 Release to other school offclals, '

99.87 Release to Pederal and State officlals.

99,38 Record of access,

99.390 ‘Trapsfer of information by fthird
parties.

99,40

Directory informatian.
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- Subpart E—Enforcement

R—y

- 59,69 B
. AvrmEoniTy: Sec. 438, Pub. L. 90-247, Title

Sec.

B9.60

09.61
| 99.62

Office and review board.

Assurances required—general.

Assurances required—subgrants and
subeontracts.

Assurances—conflict with
ol 1avw.

Reports and records,

Complaint procedure. .

Termination of funding.

Hearing procedures.

Hearing before Panel or a Hearing
Officer. R

Initial decislon; final decision.

99.63 State or lo-
90.64
99.85
90.66
99.67
99.68

IV, as amended, 88 Stat. 571-674 (20 U.S.C.
1232g) unless otherwise noted,

Subpart A\—Genel_'al‘ .
‘§ 99.1 Applicability of part.
" (a) This part applies to all educational
instifutions to which funds are made
available under any Federal {program for

which the U.S. Commissioner of Educa-
tion has administrative responsibility, as

apecified by law or by delegation of au--

thority pursuant to law.]
(20 U.8.C. 1230, 1232) :
(b) This part does not apply to an edu-
cational institution solely because stu-
dents attending that Institution receive
benefits under one or more of the Federal
programs referenced in paragraph {(a)
of this section, if no funds under those
programs are made available to the in~
stitution itself. . :

(20 T.8.C. 1232g)
COMMENT
This section specifies the educational

institutions which are subject to the re-

quirements of this Part. Section 438 of
the CGeneral Education Provisions Act,
as amended (GEPA), sets out require-
ments for educational agencies and in-
stitutions receiving funds under “appli-
cable program.” Section 400 of GEPA
_ defines “applicable program” to include
programs administered by the Assistant
Secretary for Education (ASE), the
Commissioner o©f Education, and the
Director of the National Institute of
Education (NIE) “except where other-
wise specified.” Sectlon 421 appears to
be such a specified exception, since it
limits coverage of Part C of GEPA to
programs administered by the Commis-
sioner:

The provisions of this part shall apply o
any progrem for which the Commissioner
has administrative responsibility, as specl-
fied by law or by delegatlon of authority
pursuant to law.

Section 438 was added to Part C of
GEPA by Pub. L. 23-380 and therefore
the reguirements imposed by this section
relate only to those Institutions receiving
funds from programs administered by
the Commissioner.

As explained in the “Joint Statement
in Explanation of Buckley/Pell Amend-
ments” which accompanied the recent

 amendments to section 438:

£

+ * 3 hy explicttly Umiting the definition

/™ to those institutions participating in appli

cable programs, the amendment makes 1t

~ “ g¢lear that the Family Educational Rights

and Privacy Aot applies only to Office of Ed~-

PROPOSED- RULES

ncation programs and those programs dele-
gated to the Commissioner of Education for
administration. * * * (t)here has (slc) been
some questions as to whether the Amend-
ment’s provisions should be applied to other
HEW education-related programs such as
Headstart or the educational vesearch, pro-
grams of the National Institute of Educa-

. tion. As rewritten, the limited nature of the

Act’s coverage should be clear. (Emphasia
supplied)

(Cong. Rec. S21488 (daily.ed., December 13,
1974)) -

These requirements apply to all edu~
cational institutions which receive funds
under programs administered by the
Commissioner, but not, for exampie, to
private. schools which do not receive
funds but whose students receive serv-
ices under these programs through pub-
lic educational institutions,

If a public educational institution
maintained records on a private school
student, the parents of that student
would have the rights set out below re-
garding such records to the extent that
such private school student could be
said to be in attendance at the public
institution.

A partial list of programs for which

“the Commissioner has administrative

responsibility are set forth in the Fep-

_EraL RecrsTer of June 28, 1973, at 38 FR.

17032, as amendeéd. This list does not
include programs added since April 13,
1970 (Pub. L. 91-230). (For some addi-

tlonal programs, see Pub. T, 92-318 (the’

Education Amendments of 1972) and

Pub. L. 53-380 (the Education Amend-

ments of 1974).)
§99.2 Puarpose;

The purpose of this part is to set forth
requirements governing the protection of
privacy of parents and students under
section 438 of the General Education
Provisions Act, as amended.

(20 T7.8.C. 1232g)
§99.3 Definitions.

As used in this Part:

“Act” means the General Education
Provisions Act, Title IV of Pub. L, 90-247,
as amended. . .

(20 U.S.C. 1232g)

“Commissioner” means the U.8. Com~
missioner of Education.

(20 US.C. 12328)

“Directory information” means a
[student’s name, address, telephone list-
ing, date and place of birth, major field
of study, participation in offteially recog-
nized activities and sports, weight and
height of members of athletic teams,
dates of atiendance, degrees and awards
received, and the most recent previous
educational agency or institution at-
tended by the student.}

(20 T.8.C. 1233g(2) (5) (A))

«Bducational institution” or “educa-
tional agency or institution” means [any
public or private agency or institution
which is the recipient of funds under
anyl Pederal program referenced .In
§99.1(a). .
(20 U.8.C. 1232g(d) )

“Hligible student” means a student
who [has attained eighteen years of age,
or is attending an institution of post-
secondary sducationl.

(20 US.C. 1282 (&) (3))

“mEdycation records” (&) mean (those
records, files, documents, and other ma-
terials which] (1) .[contain information
directly related to & student; andl (2)
[are -msintained by an educational
agency or institution, or by a person

" aecting for such agency or institution.]

.(b) The term does not ineclude: (1)
frecords of instructional, supervisory,
and administrative personnel and edu-
cational perscnnel ancillary thereto
which are in the sole possession of the
meaker thereof and which are not acces-
sible or revesled to any other person
except a substitute;)

(2) [if the personnel of a law enforee-
ment unit do not have access to educa-
tion records underl § 99.30, [the records
and documents of such law enforcement
unit which] (i) [are kept apart from rec-
ords described inl (a), (ii) [are main-
tained solely for law enforcement pur-
poses, and] (II1) {are not made available
to persons other than law enforcement
officials of the same jurisdiction.] -

(3) [in the case of persons who are
employed by an educational agency or
institution but who are not in attendance
at such agency or institution, records
made and maintained in the normal
course of business which relate exclu-
sively to such person int that person’s ca-
pacity as an employee and are not avail-
able for use for any other purpose; orl

(4) [records on a student who is 18
years of age or older, or is attending an
institution of postsecondary eduecation,
which are created or maintained by a
prhysician, psychiatrist, psychologist, or
other recognized professional or para-
professional acting in his professional or

' para-professional capacity, or assisting

in that capacity, and which are created,
maintained, or used only in connection
with the provision of {reatment to the
student, and are not available to anyone
other than persons providing such treat-
ment; provided, however, that such rec-
ords can be personally reviewed by a
physician or other appropriate profes-
sional of the student’s choice.]

(20 U.8.C. 1232g(a} (4) (A), (B))

“Institution of postsecondary educa-
tion” means an institution which pro-

vides education to students beyond the

secondary school Ievel; ‘“secondary
school level” means the educational level
(not beyond grade 12) at which secon-
dary education is provided, as deter-
mined under State law.

(20 B.8.C. 1232g(dA))

“Office and review board”: The terms

“Office” and “Review Board” mean the

office and the review board described in
§ 99.60. ‘
(20 US.C. 1232g) ]

“Panel” ‘means a Hearing Panel, as
described in § 99.67(a).
(20G.8.C.1283g(2))
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“Pgrent” means a’ natuml parent

‘adoptive parent, pr the Iegal guardia.n

of a student.
(20 US.0. 1292g)

“Party” means an mdmdua.l agency
or organization. _
{20 U.8.C. 1232g(b) (%) (A))

“personally 1dentiﬁab1e" means that
the data or information includes (a) the
name of a student, the student’s parent,
or other family member, (b) the address
of the student, (c)} & personal identifier,
such as the student’s social security
number or student number, (d) a list
of personal characteristics which would
make it possible to identify the student

with reasonable certainty, or (e) other

information which would make it pos-
sible to identify the student with rea-
sonable certainty.

(0 Usc 198%g) 0 s

“Record” means 1nformation or data’
recorded in any medium, including, but
not limited to: handwriting, print, ta.pes,
flm, microfilm, and microﬁche -

{20 US.C. 1232g)

“Secretary” means the Secretary of
the U. 8. Department of Health, Educa-

i tion and Welfare.

(20 U.8.C. 1232}

“Student” (a) means any person who
s attending or has atfended an educa~
tional institution and {with respect to
whom] that [institution maintains edu-
cation records or personally identifiable

" informationl. (b) The term {does not

include & person who has not been'in
attendance at suchl finstitution.)

(20 US.C. 1282g(s) (1), (), and (6)) .

‘ CoMumENT -

Most of the definitions repeat statu-
tory language. The definition of “educa-
tional institution” repeats the stafutory
language in sectlon 438(a) (3). Questions
regarding educetional institutions vis-a-
vis their component units are addressed
in later substantive sections: for exam-
ple, the extent to which an institution

. (if it is 2 local school system or a uni-

versity system) would face fund termi-
nation for violations of this part by a
unit of that institutlon; and the ques-
tion whether the various units may re-
lease records to each ofher without ob-
taining parental consent. See-§§99.30{a)
and (b), and 99.66.

The definition of “education records”

~ repeats the statutory la.nguagve in section

438(a) (4.

‘With respect to this deﬂnitdon. the Con-
ference report on Sen. J. Res. 40 states:
It is the intention ‘of the conferses that
the Department of Health, Education, and
Welfare Interpret the term “treatment” nar-
rowly to limit the exemption for such records

to those similar to those enumerated. It 1s

not intended ‘to apply to remedial educa-
tlonal records made or -maintained by edu-
cation professionals or paraprofessionals,
(H. Rept. No. §3-1619 (19T4)3, at Cong.
Rec. H. 12157, 12160 (daily ed. Decem~
ber 17, 1974))

. PROPOSED RULES

The ‘definition of “personally identl-

flable” is based on language tn the Con-
terence ‘Report (House Rep. 83-1211,
p. 188 (1974)) on H.R. 6% (which be-
came P.L. 93-380) that the phrase in-
cludes any information “which can ‘eas-

" 1ly be traced to students.” Students can

be personally - identified in more ways
than & name or number.

The term “record” is defined broadly.

to include all information and data
maintained on & student in any medium,

This definition of “student” is based
on sections 438(a) (1), (2), and (6).
Subsections (a) (1) and (2) make il clear
that former students are included in the
term “student”, as used in Section 438.
Subsection (a).(6) makes it clear that
applicants for admission are not granted
rights under this legislation. However,
ohce an “applicant” becomes a “student”
by enrolling in and attending the insti-
tution, any admissions file which is an
“education record™ would become avail-

“able,

§99.4 Student rights.

(a) For the purposes of this part,
Iwhenever a student has attained elght-

_een vears of age, or is attending an in-

stitution of postsecondary education, the
permission or consent required of and
the rights accorded to the parents of
the student shall thereafter only be re-
quired of and accorded to the student]

{20U0B.C. 1232g(d) }

(b) Section 438 of the Act ghall not be
read to preclude educational institutions
from affording to-students rights similar

_to those afforded to pa_rents of students

under that section,
{20 U.8.C. 1233g)
. ComMMENT

This section sets out the requirements
of section 438(d), which transfers the

rights accorded to parents under section

438 to the students themselves, referred

to In these regulations as “eligible stu~-

denfs”. See the definition in § 99.3. Sec-
tion 438(d) does not speak to the gues-

- $lon of whether students may have rights

comparable to those in section 438 con-
currently with their parents before they

reach age 18 or the postsecondary level

of education. Such rights of students
may be provided by State or local law or
by ‘institutional practice. “Student
rights” are not Hmited by the legislation.
This interpretation avelds some prob-
Iems: students not having access {o their
own records, especially where they may.
be in an adversary relationship to their
parents; teachers not belng able to dis-

" ouss the student’s records with the stu-

dent without parental consent; institu-
tions not- being able to release report

“cards $o students without parental con-

sent; students under 18 not being able
to request their transcripts be sent to
colleges or- employers without pareytal
consent; and so forth.

It is :clear from the use of the Word,
“oniy™ in the statutory language, how- -

ever, that once students reach age 18,

or the postsecondary level prior fo age.

18, their parents no longer have any of
the rights set out herein, except as pro-

vided in § 59.30(h).
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§99.5 Notification by educauonal msu-
tutions, ’ .
(a) Each educational lnstltution t;o'
which this part applies and which main- -
tains records-on studemts, shall inform
[parents] and eligible students [of the -
rights accorded theml by this part,

{20 us.C. 12323'(&) )

(b). In mesting the. requirement get -
forth in paragraph (a) of this section,
the educational institution shall provide
notice to parents and eligible students, at
least annually, of the following:

(1) the types of education records and
information confained therein which are
directly related to students and main-
tained by the institution;

(2) the name and position of the offl-
cial responsible for the maintenance of
each type of record, the persons who
have access to those records, and the
purposes for which they have access;

(3) the policles of the institution for
reviewing and expunging those records;

(4) the procedures established by the

- institution under § 89.13;

(5). the procedures [(inciuding those
set forth in subpart C of this part] for
challenging the content of education
records; :

(6) the cost if any which will be
charged to the parent or eligible sfudent
for reproducing copies of records under
§ 99.13(¢) ;

(D [the categories of information
which] the institution [has designated
as] directory information under ¥ 99.40.

-(8) the other rights and requirements
set forth in this part. -

¢ The 'notice provided to a parent or
eligible student under this section shalt’
be in the language of the parent or eu-
gible student. '
(20 US.C. 12828 (a)(5) (B) and (e))

COMMENT i
" This section is based upon the require-
ment in section 438(e) that institutions
“inform the parents * * * of the rights
accorded them by this section (438)" and
the requirement for notice in section 438
(a) (5) {(B).

The requirement in paragraph (b) that
notice must be provided at least annually
is intended to make the notice require-
ment meaningful and to ensure that par-

“ents and students are likely to actuslly

receive notice. ¥ does not prescribe what
means may be reasonable because what

might be reasonable for a one-room

schoolhouse would not be reasonable for -
a university. .

Paragraph (b) (1) requires that par- -
ents be informed about what types of
records relating to studenis are main- |
tained by the institution so that they can
determine what records they might want
to review.

Paragraph () (2) is necessary so that
the parents will know who controls the

‘records and release of information from

the records and what parties may obtain
information without their consent.
Paragraph (b) (3) is necessary so the
barents will know exactly hiow and when
torequesta hearing a.nd what procedures’
must be used.
Paragraph (b) (5 is necessary so thaf

the parents will know how much it will

FEDERAL REGISTER, VOL. 40, NO. S—MONDAY, JANUARY 6, 1975



12)2

cost to make copies of any part of a
record, and who must beer the cost in a
given situation,

Paragraph (b) (6) Is necessary to en-
sure that institutions inform parents of
any other rights set out herein, stch as
access rights:. and when rights transfer
to student. - e

Paragraph (b). ( 7) is intended to 1mp1e-

ment the notice reqmrement of sectlon-

438(a) (5) (B,
£ 99.6 Waivers.

S (a) Educatmnal institiitions shall not
require parents or eligible “students to
waive their rights under this pazt.

(Cong. Rec. 8. 21489 (daily ed., December 13,
1974) ) :

b [A atudent or & person applymg
for admission may waive hisl or her
[right of access to confidential state-
ments described inl § 99.12(c) [excent
that such waiver shall apply to recom-

mendations only if] (1) [the student is, .

upon request, notified of the names of
all persons making confidential recom-
. mengdations andl (2) [in the case of rec-
‘ommendations destribed inl §99.12(c)
[such recommendations are used solely
for the purpose for which they were spe-
cifically intended. Such waivers may not
be required as a condition for admission
to, receipt of fingncial aid from, or re-
ceipt of any other services or benefits
from such agency or. institution.] '

{20 U.S.C. 1232g(a) (1) (B) and (C))
‘ COMMENT
Since an educational mst:.tut:.on is pre-

F\W/ gluded from “effectively” preventing the

exercise of access rights in section 438(a)
(1), an institution could nof require stu-
dents to waive such rights. However, sec-
tion 438(a) (1) (B) and (C) allows stu-
dents to waive their rights under certain
conditions.

Subpart B—Access to Records

§99.11 Access.

Educationzl agencies or institufions
shall provide parents of students (or eli-
gible students) [who are or have been in
attendance at-a school of such agency
or at such institution, as the case may
bel access to [the education records ofl
the students, except as set-out in § 99.12.

. (20 U:8.C. 12328 () (1) (&)

COMMENT

The 1e,n@,’uage “shall provide pe.rents
of students {or eligible students) access”
is used in place of the statuiory lan-
guage “pobley of denying, or which effec-
tively prevents * * * the right to in-
spect and rveview” and “shall establish
appropriate procedures for the grant-

ing of a request * * * for access.” The

former states succinetly what is required
for the educational institution and is in-
tended to foreclose any interpretation
that might be advanced that an educa-
tional institutiory would not be violating
the law if it did not have a “policy” of

/— denying access, even though it “effec-

tively prevented” access on an ad hoe
basis or in other limifed circumstances.
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§99.12 Limitations on access. -

Educational institutions are not re-
quired to [make available to students in
institutions of postsécondary educa.tion
the following materials:l ..

- {a) [Financial ‘récords 6f"‘ut.he pa.rents o

of ‘tHe student ‘orrany mformat:on con-
tained therein;] :

(b) [Conﬂdential letters. and state-
ments of recommendation, which were
placed .in the education records prior to
January 1, 1975, if such letiers or state-

ments are not used for purposes other.

than those for which they were speclﬁ-
cally intended; 1

{¢) [If the student has s:gned a. waiver
of the student’s right of access under
this subsection "in accordance withl
§09.6(h), confidential recommenda-
tions—I o ’

{1} [respecting admission to any edu-
cational agency or institution,3

(2)y [respecting an application for em.

ployment andl .

(3) [respecmng the receipt of an hondr
or honorary recognition].. .
(20 US.C. 1232g63) (1) (B))
‘ COMMENTS

This section sets out the limitations on
access in section_ 438(_&) (.1) (B).

§99.13 Aceess rights. -

' The right of a.ccess_specmed in £99.11
shall inclade: -

() The right to be prcmded 3 hst of
the types of education records which are

maintained by the instat}mon and are di-

rectly related to students; S
(b) [The right to mspect and rev:Lew].
the content of those records;

(¢) The right to obtain copies-of those

records, which may be at the expense of
the parent or the eligible student (but
not to exceed the:actual cost to the
educational institution of reproducing
such coples) ; ‘

{d} The right to a response from the
institution. to reasonable requests for ex-
planations ‘'and interpretations of those
records;

(e} The right to an opportumty for a
hearing to challenge the content of those
records under subpart C of this part; and
. (f) [If any material ‘or document in
the education Tecord of a . student ‘in-

cludes information ofi more than one

student,] the right fto inspect and review
only such part of such material or docu-

ment as relates to such student or to be:

informed of the specific information con-
tained in such part of such material.]

(20 U.S.C. 1252z (a) {1) (A})
COMMENTS

Section 438(a)(1){A) esta.bhshes a
right “to inspect and review” and pro-
vides that procedures must be established
for-allowing access. This section attempts
to make a “right of access” meaningful,
Authority for making such: judgments
may be found in section 438(f) which
states that the Secretary shall take “ap-
propriate actions” to enforce provisions
of the section. “Appropriate actions” may
be interpreted to include the lssuance of
regulations whlch further the statutory
mtent i

3—MONDAY, JANUARY

Paragraph (a) is necessary because
access could not be meaningiul If parents
or eligible students were not informed of
what types of records the mstltutmn
might have on & student. -

‘Paragraph (b sets out statutcrry re-
quirements,

Paragraph (¢} s necessary because &
right to obtain sopies is an essential part
of g right of zccess. It should be noted
that a. counterargument may be made’
against including a right to copy: such a
right might subject parents or students
to undesirable pressures from third
parties to turn over their entire records
(for third parties to make admission, em-
ployment, credit rating, or other de-
cisions) and that such a right should not
be included in a right of access.

Paragraph (d) is necessary so that
parents or eligible students may have an
opportunity to have any part of the rec-
ord explained to them.

Paragrapn (e) sets out the section 438
(ay(2) requirement which is set oui move
fully in subpart C;

Paragraph () sefs out staintory lan-
guage of sectlon 438(a) (1>(A)). The
Buckley/Pell statement containg the fol-
lowing elaboration:

In general, 1t is intended that the parent
would be shown the actual documents con-
tained in the chﬂd's education records. How-
ever, under certain circumstances this might
not 15&' possible——where, for instance, it is im-
possible to ‘separate information about one
student from that about others. If a stu-
dent’s name is ohe in a long list of names, it
would violate the others right to priva.cy to
have the entire Mst shown to that student’s’
parents. In such a situatlon, the responsibil-
ity ‘of the educational ageney or institution -
is to make the Information concerning the
student kndwn'to the parent without actual-
iy having to show him the document.

(Cong. Rec: 8. 21488 (da,ily ed., Decemher
13, 1574)

§ 99.14 Deslrucnon af records.

Educational instifutions are not pre-
cluded under this part from destroying
any records, if not otherwise precluded
by law, excep’ that access shall he grant-
ed under § 99.11 prioxr to the destruction
of education records where the parent
or elxglble student has requested such
access.

(20 USC. 123%g(a)).
_ Commr

The statute does: not by its terms pre-
clude the destruction ¢f records.

In g floor discussion of. the amend-
ment to section 438, the following col-
toquy took place between Senators Me-
Intyre and Pell:

My, McINTYRE. * * * [ would appreciate the
Senator’s teliing me whether my under-
standings on these three points are cotrrect,

The act 18 not designed to require the re-
tentjon of records or to require that institu-
tions continue to'retaln and use records that
,have been used in the past. In fact, 15 could
be ‘said” that the met’s purposes are best
echieved when fewer records are kept and
used.

Mr. Petr, ¥ ® * the pomts he has raised
are correc& .

{Cong. Rec.- 821484 {dally ed., December 13
1974))
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It seems reasonable fo assume that if
would be appropriate for institutions to

- review their record-keeping policies and

remove and destroy inappropriate or use-
less data which should not be main-
tained. HMowever, it would not be con-
sistent with the underlying purposes of
the legislation for institutions to destroy
information after parents have requested
access to it without allowing the parents
an opportunity to review the informa-
tion,

599,35 Procedures for granting access.

Each educalional institution Ishall
establish appbropriate procedures, for the
granting of & request by parents for
access to the education records of their
children] or hy eligible students for
access to their own education records
Twithin a reasonable period of time, but
in no casel shall access be withheld
{more than forty-five days after the re-
guest has been made.] ‘

(20 U.B.C\ 1232 (a) (1} (4))
COMMENT

This section is drawn from secticon
438(a) (1) ((A) » of this Act,

Subpart C—Challenges to the Content of

Records _
§ 90.20 - Right to a hearing, .
Each educational agency and institu-

tion shall provide parents [of studentsl, .

and eligible students, {who are or have
been in attendance at a school of such
ageney or at such institution] [an op-

portunity for a hearing by such agency .

or institution} [to challenge the content
of such students’ education records in
order to insure that the records are not
inaccurate, misteading, or otherwise in
violation of the privacy or other rights
of students, and to provide an oppor-
tunity for the correction or delefion of
any such inaccurate, misleading, or
otherwise inappropriate data contained
therein and to insert into such records a
written explanation of the parents] and
eligible students {respecting the content
of such records.]

(20 T0.8.C. 1232g{a) (2))
COMMENT

This seciion is drawn from section 438
(2)(2) of the Aect.

The Buckley/Pell Statement provides
the following elaboration as to what
{ypes of hearings and challenges are con-
templated by section 438(a) (2):

The amendment is intended to require

educational agencies and institutions to con.--

form, o falr information record-keeping
practices. It is not intendeéd to overturn es-
tablished standsrds and procedures for the
challenge of substantive decisions imade by
the institution. It is intended, however, to
open the bases on which declsions are made
to more scrutiny by the students, or thelr
parents about whom decisions are being
made, and to give them the opportunity to
challenge ahd to correct—or at least enter
an explanatory statement——inaccurate, mis-
leading, or inappropriate information about
them which may be in their files and which

may contribute, or have contributed to an

important declzion made nhout them by the
ingtitution.
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The law lntends that parents have a full '

and fair opportunity to present evidence
to show that their children's records con-
tain ihaccurate, misleading or otherwise in-
appropriate information. The hearing should
be held and the instifution’s decision
rendered within a reasonable period after
the parents request. There has been much
concern that the right to a hearing will
permit a parent or student to contest the
grade given the student’s performance in a
course, That.is not intended. It is intended
only that there be procedures to challenge
the accuracy of institutional records which
record the grade which was actually glven.
Thus, the parents or student could seek to
correct an improperly recorded grade, but
could not through the hewring required pur-
suant to this law contest whether the teach-
er should have assigned a higher grade be-
cause the parents or student belleve that
ihe student was entitled to the higher
grade.

On the other hand, if a child has been
labeled mentally or otherwise retarded and
put aside in a special class or school, par-
ents would be able to review the materials
in the record which led to this institutional
decisfon, and perhaps seek professional as-
sistance, to see whether these materials con-
tain inaccurate information or erroneous
evaluations about their child.

(Cong. Rec. 521488 (dally ed., December 13,
19743.)

§ 99,21 Informal proceedings.

Educational institutions may attempt
to settle a.dispute with the parent of a
student or the eligible student regarding
the content of the student’s education
records through informal meetings and
discussions with the parent or eligible
student.

{20 US.C. 1232g(a) (2))

COoMMEKT

Section 438(a) (2), which requives “an
opportunity for a hearing” does not pre-
clude attempis to settle disputes by in-
formal means. Formal hearing pro-
cedures may only be necessary when such
informal means are not satisfactory to
the parent (or eligible student,} or the

‘educational institution,

§ 99.22 Formal proceedings.

Upon the request of either pacty (the
educational institution or the parent (or
eligible student)), the hearing required

by § 89.20 shall be conducted under the

procedures adopied and published by the
institution under §99.5(bX(5), Such
procedures shall include at least the fol-
lowing elements: B

{a) The hearing shall be conducted
and decided within a reasonable period
of time following the reguest for the
hearing; '

(h) The hearing shall be conduected,
and the decision rendered, by an insti-

tutional official or other party who does

not have a direct interest in the outcome
of the hearing;

(¢) The parents or eligible student
shall be afforded a full and falr oppor-
tunity to bresent evidence relevaunt to
the issues raised under § 99.20; and

(d) The decision shall be rendered in
writing within a reasonable period of
time after the conclusion of the hearing.

{20 U.8.C. 13382 (a) (2))

1213

COMMENT o

This section specifies certain due prog-
ess procedures which are felt to he
needed for g full and fair hearing.

The Buckley/Pell Statement provides
the following guidance:

f

The law is not specific concerning the for-
mag, procedure, or mechsnism for the con-
duect of such » hearlng at the local level. It
is the intent of the sponsors of these ameniti-
ments that again a rule of reason would be
foliowed by those participants involved.
Since the hearing is to be conducted at the
local level, a detailed specification of proce-
dures canhot be drawnh that could possibly
apply to each of the thousands of sthool dis~
tricts and colleges across the nagion. Eech
has & slightly qifferent organizaticnal struc-
turs and pattern of progedure, Obvicusly, the
hearing mechanism must be adapied iv sach
instance to conform to these individual 4if-
ferences. In some cases, 2 school district
might wish to offer the parent a heating ab
the district Ievel; in other instahees, disputes
ahout the-content of records might be bet-
ter handled at the local school level. It i not
the intent of the Amendment to burden
schools with onerous hearing procedures.

(Cong. Rec. S, 21488 (daily ed., December 13.
1974).)

Subpart D—Release of Personally
ldentifiable Records

§ 99.30 Consent.

Educational ingtitutions shall not per-
mit access to or [the release of educa-
tion records or personally identifiable in-
formation contained therein other than
directory informationl [of students
without the written conhsent of their
parents] (or the written consent of an
eligible student, to any party other than
the following:

(a) [Other school officials, including
teachers within the educational institu-
tion or local educational agency who
have been determined by such agency or

. institution to have legitimate educa-

tional interests;

(b) [Officials of other schools or school
svstems in which the student seeks or
intends to enroll, upon condition thal
the student’s parents be notified of the
transfer, receive 8 copy of the record if
desired, and have an opportunity for a
hesaring to challenge the content of the
record;]

(¢) Subject to the conditions set forth
in § 99.37, {authorized representatives of
(1) the Comptroller General of the
United States, (2) the Secreftary,] (3
the Commissioner, the Direcfor of the
National Institute of Education, or the
Assistant Secretary for Education (20
U.8.C. 1221e-3(c)), or (4 [State edu-
cational authorities;]

() [In connection with a student’s
application for, or receipt of, financial
aid; 1

(e) [(State and local officials or au-
thorities to which such information is
specifically required to be reported or
disclosed pursuant to State statute
adopted prior to November 19, 19874;}
[Nothing in] {this paragraph shall pre-
vent & State from further limiting the
number or type of State or local officials
who will continue to have access there-
under;] :
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-

() [Orzanizations conducting studies.”
' ter or on behalf of, educational agenc:es .

institutions for the purpose of devel-

’ oping. validating, or administering pre-

" dictive tests, administering student a.id
programs, and ifiproving instruction, if
such studies are conducted in such g

manzer as will not permit the rersonal

identification of students and thelr pa.r-
‘ents by perschs other than representi-
tives of such organizations and such in-
formation will be destroyed when no
longer needed for the purpese for which
it is conducted;]

(¢)  {Accrediting organizations in or-
der to carry out their accrediting func-
Hons; 1

" (h) TParents of a dependent student
of such parents, as defined in section 152

" of the Internal Revenue Code of 1954;1 or

(1) [In compliance with judicial order,
or pursuant to any lawfully issued sub-

the students are notified of all such or-
ders or supoenas in advance of the com-
pliance therewith by the educ_ational

© institution.]
' (musc 1282 (b) (1) 2))

CoMMENT

This section sets out the general con-
gent requirement (and exceptions there-
t0) for releasing data from student ree-
ords. (See section 438(h) (1) and (2)

. (the latter for the lmitation on access

ns well as release) and the exceptions
set out in sections 438(b) (1) (A)—(H)
end 438(5) (2) (B).)

Parazreph (a) sets out the statutery
should be
noted that the term “transfer” in para-
.graph (b) refers to the transfer of the
student’s record, and not the transfer
of the student. .

Paragreph {¢) includes g lst of those

. offictals who come within the definition

of “administrative heads of education

agencies” under section 408(c) of GEPA,

rather than referencing a definition else-
:vif:ere in GEPA (:Eor ease 01' comprehen-
~sien)

Paragraphs (d)—(h) set out 438(b) (1) °

(D) —-(H). Suhparagra.phs (E)Y—-(H) were
added in the amendment o section 438.
Paragraph (1) sets -out 438(b) (2) (B)
as being o fifth exception to the 438 (b)
{1) requirement for parenta.l consent,
It should be noted thax the require-
ments in section 438(b} relate only to
release of recorded data or information

_‘from recomied data that i personelly

idontifable. Thers are no restrictions on
oral communications not based on in-
formation from education records, nor

does” section 438" forbid release of data -
‘that is ndt personally identifiable to a

student or his or her family (for ex-
g.lmple, release of statistical informa-
- tion).

Lomtent cf consent.
Where the consent of a bparent or
eligible student is required under this
—part for the release of éducdtion records,
"t shall be In writing, be, slgned and dated
by the person giving such consent, and
sha.ll inciude (a) a specification of the

PROPOSED RULES

[records to be Feléased.] (b) ‘[the Tea~ .

somns for. ‘such releasel, and (¢} the hames
of the parties [to. whom] such Tecords
wili be released.

(20 T8.C. 12322(bY (1), (D) (A))

COMMENT

This section s based on section 438(b)
{1) and (b) (2) of this Act.

-§99.32° Copy to be provided 1o parents -

or eligible students.

Where the consent, of & parent or eligi- -

ble student is required under this. part

‘for the release of education records, [a

" copy of the records to be released] shall
be provided on request to (a) [the stu-
dent’s parents] (or thé eligible student) -

cand (b) [Lthe student]l who is not an

eligible student, [if desmed by the’ pa.r-

“entsl.

' {20 T.S.C. 1233g(h) 2) (A)
poena, upon condition that parents and -

CoMMENT =~

This section sets out one of the re~
quirements of sectiort 438(h) (2) (A) and
interprets the phrase “if desired by the
parents” as modifying hoth “parents”
and “the student” so that coples need

not be automatically sent out whether

or not desired by the parents. This seems

Justifiable becausé the parents or eligible
students may be seeking the release of

data for their own purposes and may not

want a copy of anything released (for. °

example, they would not necessarily - desl with the emergency; and

want a8 duplicate copy of a transeript

-each and every time they want it sent -

to & college) . Further, it would be waste-

ful ft¢ require Institutions to provide be strictly 1 1,

coples for .the parents {f they do not

want copies. In any cast, the regulation -

provides parents and eligible students
withtthe right t.o obt.ain copies on TE-
ques v

§99.33 A_mha_mty_ of parent o ,gm'..

consent.

(a) Except 8s otherwise proﬁded in
-this section, any parent of a student may

give a written pa.renta.l consent, required
under this part.

{h} Where parents are separated or
divorced a written parental consent re-

quired under this part may be obfained -

from either parent, subject to any agree-
ment between such parents or-courd order
governing the eights of such parents..

1e) In the case of a student whose legal
guardian is an institution, & party in-
dependent of the institution shall be ap-
pointed pursuant to Siate ernd locsl law
to give & written pa.rental consent re-
quired under this part. :
(200-50 12323{1:)(1) =M

o Conmm .
. This section attempts to make clear
what is meant by “parental” consent.

Paragraph (a) provides that consent
i reruired of only one parent.

Paragraph (b} is proposed. to deal with
situations where -court orders or separa-
tion screements affect the rights of the
parents to exercise control over decas:lons
effecting the child. .

. Pa.ragraph (c) . is designed to avold
situations ‘where Institutions may have

s

-fide emergency
wefals should be awsare that the “exception
“f5 to be comstrued narrowly. The criteria

‘Interests adverse to those of the child
_and should not. control decisions about
‘what information may be released about
“the child (for example, if the institution

is approached by & researcher who will
provide grant funds to the institytion for
& study of the children, the institution

. may hot make a decislon which ade~

quately protects the children’s’ privacy
rights)., The child/student. should be
represemted by a third part.y who has no
conflicting interests.

There may still be'problems under this
provision if the thind party guam’.uan is
not duly appointed. ;

§99.35 Release of mfarmmen for

health or safety emergmcieu- :

(a) Educational institutions may re-
lease information from education ree-
ords to [appropriate persons] Tin con-
nection with an emergencyl Tif the
knowledge of such information is neces~-
sary to protect the health or safety of &
student or other persons.]

(b) The factors which should be ta.ken
into account in “determining whether

-records maey be released under th}s sac-

tion include the following: -
1) The sertousness of the threat to
‘the health or safety of the student’ or
‘other persons; .

(2) The need for such records to meet

the emergency; .
33 Whether the personsto wlmm such
records are released areinaposinonto

(4) “The extent to which time 15'of the
essehce in dealing with the emergency..
{¢) Paragraph:(a) of tlﬁssecﬁunwﬂl

{20 U8B0, msagmfn (I))
3 Cmumm
'I'his -gection "is ‘ required by section

_438(H) (13 (T). The Buckley/Pell State~
‘ment ‘provides the’ Tollowing eiabmnﬁon

A .

under oeru!n mr@enw situaﬂona

it mny become necessary for ah educational

‘ngoncy or-institution to relesze ‘personat in.

‘iomﬁmmpmwmemmmyor

thé student or otheér studemts, In ths case of
the outbreak of an epidemic, it is wrirealistic
10 expect an educationsl cfiiclal to Seek con-

_sent from every parsit before a health warn-

ing‘can be issued, On the other hand, a blan-
ket exception for “health or safety’ could
lead to unnecessary dissemination of per-

. somel informationm. Therefore, in order to a.s-

gure that there .sie sdeguabe :
this exception,  the smendments prmrided

‘that the Secretary shall promulgate regula-

tlons to lmplement tils subsection. Tt is ex-

“pecterd that he will shrictly it thie app‘ﬁca-
- bitity of this

egreption,
{Cong. Rec.szlm «iﬁa‘ﬂy ed ‘Deaembefr 1"3
MY}

It was determlned tha.t proyidingwnst

of ‘examples would inevitably not be in-
clusive,” In- determining whether a hona
y exists, nstitutional o~

provided in paragreph (b) ere fhtended

“as Tactors which would normally be used
"@s a matter of common sense. - .

;'§9936 "Rﬂeasemeﬁ:er*sé‘hno!uﬁnals

"For the purposes of the excepiion-zet -
forth in §99.30(a), ‘ release of records
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- §99.38

[
Er

among the component units of an edy-

. cational institution (such as the various

colleges which may comprise & univer-
sity) will be considered to be a release

to other school officials of that institu-

tion.
(20 U.8.0. 1232g(h) (1) (A))

§99.37 Release 10 Federal and State
-officials.

- {a) Nothing in this part [shall preclude .

authorized representatives of] the offi-
cials listed in § 99.30(¢c) {from having
access to student or other records which
may be necesgsary in connection with the

audit and evaluation of Federally sup- -~
“ported education programs, or in- con-

nection with the enforcement of the Fed-

“eral legal requirements which relate to

such programs],
(20 U.B.C. 12328 (b) (3))

(b) As used in this section, the term

“guthorized repr&sentatwes " may mclude
contractors, -

(cy Except (1) where the consent of a
parent or eligible student has been ob-
tained pursuant to’ §§ 89.31-55.33 (sub-
ject to the provisions of section 440 of

the General Education Provisions Act),
. “or (2) [when collection of personally.

. identifiable information is specifically

authorized by Federal law, any data col-
" lected byl the officinls listed in § 99.30

(¢) [shall be protected in a manner
which will not permit the personal iden-
tification of students and their parents

- py other than those officials, and such .
" personally identifiable data shall -be de-

gtroyed when no longer needed for such

" audit, evaluation, and enforcement of

Federal legal requirements.}
COMMENT
This sect:on sets out the requirements

" of section 438¢k) (D),
Section 438(b) (3) provides that insti- .

tutions may not deny the officials Iisted
in §99.30(c) access to records for cer-

. tain purposes, but may limit what data
they may take away from such records..

It was considered whether this section
should ineclude a provision stating what

limits are or are not placed on data-col- .
Jection by the Office for Civil Rights.

(OCR). However, it has been determined
khat section 438 does not restrict OCR's

. ability to obtain personally idenfifiable
_ data in connection with the enforce-

ment of civil rights requirements.
Record of access.
(a> [Each educational agency. or in-

stitution shall maintain a record, kept ,
or designate an office and review board

with the education records of each stu-

dent, which will indicate alll parties

fother than those specified inl § 99.30(a)
fwhich have requested or obtained ac-

- cess to a student’s education records

maintained by such educational agency
or institution and which will indicate
specifically the legitimate interest that
each suchl party [hag in obtaining this
information.}

(b) [(Such record of access shall be

available only to parents] or eligible
students, {to the school official and hisl
or her [assistants who are responsible for
the custody of such records, and to per-

PROPOSED RULES

gons or organizations authorized in, and

-under the conditions of1 § 99.30 (a) and

(¢} fasa means of auditing the operation

“of the system.]

(20 U.8.0. 1232g(b) (4) (_A))
COMMENT
_ This section sets out the requirements
of section 438(b) (4) (A),
§ 99,39 Transfer of information by thn'd
parties,

(a) Eduecational institutions shall
not release Ipersonal informationl on a
student except fon the. condition thatl

the party to which the information is .
being [transferred] [will not permit any -
.other party to have access to such infor-

mation without the written consent of
the parents] or of the eligible student.
* (b) Educational institutions shall in-
clude, with any information released fo
a party under paragraph {(a) of this sec-

tion, a written statement which informs

such party of the requirement set forth
in paragraph (a) of thig section.’

(20 US.C. 1232g(b) 49)(B))
COMMENT '

This section sets out the requirement
contained in section 438(b) (4 (B) and
requires institutions $o provide a writien
statement to those to whom data is re-
leased that they cannot subsequently

release the data, in personally identifi- -
- able form, to any other party without ob-

taining consenb of o parent or of an
eligible student.

. § 99.40 Directory mformauon.
[Any educational ag_ency or institu~- .

tion making public directory information

. shall give public notice of the categories

of information which it has designated

- as such information with respect to each’
student - attending the institution or’

agency and shall allow a reasonable pe-

riod of time after such notice has been’

given for a parent to inform the insti-

tution or agency that any or all of the -

information designated should not be

released wit \4 t* coT~
hout the parent’s 1_3r1or . the provisions of section 438 of the Act -,

sent.]
(20 U.8.C. 1232g(a) (5) (B))
COMMENT

Thls section is required by section 438
(a) (5 (B),

Subpart E—Enforcement

© §99.60 Office and review board,

The Seeretary is required to establish

under section 438(g) of the Act. The of-
fice will investigate, process, and review
violations, and complaints which may be
filed concerning alleged violations of the
provisions of section 438 of the Act and
regulations in this part. The review board
will adjudicate cases referred to it by
the office,

(20 U.8.C. 12322 (2)) .
§ 99.61 Assurances required-—general,

Every application, proposal, and plan
submitted to the Commissioner by an

educational institution (for a grant, coz-

- tract, loan, or
.under fhe. programs referenced - in
-§99.1(a)) shall, as a condition to its ap-

1215

any other fype of funding

proval and the extension of any Federal
funding pursuant to the application, (a)
contain or be accompanied by an assur-
ance that the educational mst.itution
making such application is in compliance
and will continue to comply with the
provisions of section 438 of the Act and
the regulations in this part, or (b} make
specific reference to such an assurance
previously filed with the Secretary by
that institution.

(20 U.s.c_:. 1232g(£))
Commnm

While there is ho exphcit requirement
for such an assurance in section 438, sec-
tlonn 438(f) states the Secretary shall
take dppropriate action to enforce the
provisions of section 438. Further, the
statutory language “no funds shall be
made available” would seent to authorize-
the Secretaty to require some sort of ag-
surance as a condition of funding to -
enable the Commissioner to . know
whether he s making funds available fo

- reciplent who Is in'a position fo com-

ply with the requirement. Because some
agencies or institutions may not be able
to come into complience immediately, he-

_cause of conflicting State laws, section

99.63 makes allowances for such circum-
stances. This approach is suthorized by
438(f), which states that termination

‘may not occur until the Secretary has’

determined that compliance cannot be
obtained by voluntary means. :

§99.62 Assurances reqml'ﬁi—subgramb :
and subcontracts,

Any educational mstitution‘ which re-
ceives funds undet a Federal progfam
referenced in § 99.1(a) shsall, as & con-
dition to making any of such funds avail-
able to another educational institution
(whether by subgrant, contract, subcon-

tract, or otherwise), require such second

institution to submit to it an assurance
that: the other ‘institution is in compli-
ance and will7continue to comply with

and the regulations in this part.
(20 U.5.C. 1232g(f))

§99.63 As:surances—conﬂnct with Suaie
or local :

‘(a) Ta the event. ‘that an educational
institution. cannot provide the assur-
ance required in §§ 99,61 or 99.62 because-
a State or local law conflicts with the
provisions of section 438 of the Act or

‘the regulations. in-this part, the insti~

tution shall so state in each of its appli-~
cations, proposals, and plans submitted

to obtain Federal funds which are sub-

ject to this part, given the text and legal
citation of the conflicting law., .

(b) (1) The Secretary may waive the
requirements in §§ 99.61 and 99.62 for a
limited perlod of time under the circum-~ .
stances set forth in paragraph (a) of
this section,

(2) The waiver will be granted only
for such period ag mey be. reasonably
necessary for the pertinent State or local :
legislative body (and/er executive) o
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A

“have an opportunity to alter the com- .

flicting State or local Jaw fo bring it
inte conformity Wxth sec‘hon 438 af the
\Act and this part. 2./ s :

“(¢) During the period of'd wafiver -~

der paragraph (b) ‘of this seetion, the'ed-

ucational institution to™ which such -

waiver applies will not ke pena,lized with

“regard to the avaﬂabﬂity of Federal .

funds.
(20 U.S.C. 1232g(1) ) :
§ 99.64 Reports and rccords. LT

-Bach educational mst:ltution sha.ll ta)
make such reports, in such form'and con-

taining such information, as the Office .

or the Review Board may require to
carry out its functions under this part,
and (b) keep such’ records nnd ‘afford
such access thereto & the Office or

Review Board may find necessary to as.

sure the correctness of ‘suck reports and
compliance with the provislons of sec~

* tion 438 of the Act and thfs ‘part

- beenreceived.

(201’550 1282g (:) ) e
§99.65 Complamt procednre. T '
(3) Complaints reganding. mlations

the date of the aNeged viotation wnless

“the ‘time for submmsion is ’.extended by .

"I:he Office.

" () (1Y The Office will notify ea,ch com-
plamant and ‘the educational institation
‘. ;against which the violation has beesr &l

leged, in’ writing, that, the. onmplaint has

1y The notxﬂcamon"to

_tnder pafagraph (c) (1) of this -section
_shall inclizde the substance of the alleged.
“violatlon and such institution shall-be’
. given an. oppor,tumty tos'ubm&l; ‘writhe;
__Tesponse.
LAy Q) 'J:‘he Ofﬁce wﬂlbhwestigate an_
tdmely complaints received to determine

. whether there bas been a failure-to com-

- ply. with "the provisions of section438 of

the Act or the regmlations: in this part,

and meay permit further Written or, ore,l )

submissions by both pa.rt‘les. -

-findings, and the basis ‘forstich ﬂnéings,

. tothe- complamant s:nd “the Institutt

an
_ mwlved

1 (3) T the Office :ﬁnd‘s that there has. .
: ‘been a failure to comply, it will irichide:
in fts notification under pardgraph O
T (2 of this“section, theé sbecific steps’
which must be taken by the educational:
fastitution to bring such institution into
complianee. The notification shall also:
~ set forth a remsonable period of time,
- -glvenall of the circumstances of the case,

for the institution to volintarily comply.

§99.67
-of section 438 of the Act.or of the regu-
_lations in this part sha.li be sub:mm:ed to )
the Oﬁiceinm'itmg. i
1 A complaint must be recewed by .

the Office not Tater tham 186:days Trom

PROPOSED RULES

*€e)" If the educational’ mstitution does
’*mt. tome info cémpliancde within the pe-

riod «©f time set under paragraph (d)(3)
of this'section, the matter will bereferred

to the Review Board for a-hearing under -

§§ 99.66-99.69, inclusive.
§99.66 Termmauon of fumlm,,.
B ¢ the Secretary, after reasonable no-

“'tice and opportunity for a hearing by the’

Review Board, (1) finds that an educa-

tional institution has-failed to comply -

with, the provistons ‘of section 438 of the

~Act, orof the regulation in this' part, -
“and (2) determines that compliance’ can-

not be ‘sectired by volunta.ry ‘means, he

-shall fssue'a’ decision in wiiting, that no
© funds under’ any ‘of the Federal programs
' referenced 'in - §'99.1(a) - shall' be’ made -
“the ‘avalfabie o thal educational institution
*(or, ‘at the Secretary’s’ discretion, to the
‘unit of ‘the educational institution”af-
" fected by the failure to eomply) until

+ there 1s no. longer any such failure to § 99, 69 Initial decision; ﬁnal declsmn

‘comply. .
(20 D8, 1232g(r)')_ B, _
Hearing' procedﬁres.

(a) Pamels, The Chairmian of the Re-
_view Board shall designate Hea.r:ng
" Panels {o conduct one or more hearings

under § 99.66. Each such Panel shall con-

Chairman.

(by Pmced}wazrmes 1) With respect -

o hearingS' irwolving, ‘in the opinion of

“ :the Panel, ho’ dispute :as to a material
- fact the resolution of which would be

‘materially assisted by-oral testimony, the

Panel shall take appropriate ‘steps to af--
- ford to each party tothe'proceeding an -
- "opportunity for ‘preserting Lis case 'at-
“the option of the Panel <i) in whole or’in-
part in writing'or (i) in #ninformsl con- -
~ference before the” Parnecl which shall

afford each party: (¢) ‘Siifficient notice

of the issues to be considered (wheresuch.

notice has not previously heen afforded) ;

and (b) an opportumty tobe represented ’groun

12y Following it investigation, the 01’- } _I_Jy eounsel.

fice will provide written notification of its™

s dispute as to a material fact the reso-

lution .of which would be.materially .

‘agsisted by oral testimony, the Panel shall

afford each 'party 4 epportunity, which
‘shall ineluds; in addition to provisions:
required by subpa,ragraph (1) (i) of this:
“paragraph, ‘provisions desig-ned to. assure‘? =

40 each party the ‘Tollowing :

() An opportunity fora record of the

proceedmgS'
(ih) An opportunity to present wit--
nesses on the party’ sheha,lf and
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© written decision,
- Bndings 'of fact and conclusions based

: 'yergal, which shall’ prompﬂy be “filed
(2) With Tespect to Yearings involving 1

(i) An opportunity to cross-examine’
other witnesses either. orale or through
written interrogawﬂes. : ¥ -

(mvsc, 12333(g)} =
: . Commr
Thzs section and the seetions which.

. follow are drawn, with some modifica-

‘tion, from the prodedutes established by
_the Becretary for the Gra,nt Appeals
Board, 456 CFR ‘Part 16.° :

§ 99.68 Hearmg before Panel ot a Hear-
.y -ing Officer.

= A hearing pursuant 10§88, 67(13) (2)
shall be conducted, as determined by the

- Panel ‘Chairman, either ‘before the Panel
: or'a hearing officer. The hearing officer

may be (a) one of the members of the
Panel or (b) a nonmemper who Is ap-
“pointed as a heering exammer under 5
US.C. 3105. L

(20 TS0, 1282¢(g))

a) “The Panel shall prepare &n inltial
which” shall Include

thereon “When a hearing s conducted

.before a hearing officer alone, the hear-
. ng-officer shall separately find and state

the Tacts and conclusions which shall be

“.iricorporated in the initial decisien pre-
‘sist of not less than three members of the “ w

. Review Board, The Review Board may, at

its-diseretion, sit for any hearing or ¢lass
. of hearings. The Chairman of the Re~’
. vlew Board shall designate himself or any -
.other member of 8 Panel to serve 88

1 by the’ Pa,nel L
(b Copies of ‘the imtiaLdeeismn shall
be mmred promptly by the Panel to each
or 'to the party’s coumsel), and to

ta.ry' with a notice aﬂ!ordmg
by an| . opportunity to "sibmit
ommento thereon ‘to the ‘Bec-
“retary _.vﬁthin a specified” reasonable
t.ime -

(c) 'The ﬂutwl decision of the Panel

transmitted to the Secretary shal be-

come the final decision of the Secratary,
unless, wﬁtﬂn 25 days after {he expira-
tion of fhe time for receipt. of written
mis, the' Becretary advises the
"Review’’Board in’ writing"of ‘his deter-
‘mination; to ‘veview sach”decision. .
d) Y any-case in-which the Secre-

“tary“modifies ‘or reverses the initial de-

“cisfontof ‘$he Panel, he shall a0ed
siuch a,ction by written statement of the -
ids —“for such -modification “or Te- -

decision the written record, if any, of
s proceedings, and written
commen '~or oral argiments by the par-
tieg” “or by their counsel, to the proceed- .
'.ings :

the. educaﬁonal institution involved or
_dts gttorney. '
(20 Ts.e. 3282ge))

i

[FR ‘Doc'!5-255 Filed 1—8—75’ .455 amv}

(D_No_decislon ‘under ‘this section
shall become “final until it is served upon





