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Memorandum to Presidents 
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and Vice Chancellor for Legal Affairs 

Subject: Family'Educational Rights and 
Amendments and Proposed Rules 

The Family Educational Rights 

Privacy Act of 1974 

and Privacy Act Of 1974 
(P.L. 93-380, as amended by Senate Joint Resolution 40) added 
new section 438 to the General Education Provisions Act (20 
USC 1232-g) and became effective on November 19, 1974. On 
December 31, 1974 amendments were enacted which require sub- 
stantial revision of the November 12, 1974 Memorandum to 
Presidents (74-38) from this office. In addition, the 
Department of Health,, Education and Welfare has proposed regu- 
lations which define and interpret some of the provisions of 
the law. I've attached a copy of the amended legislation along 
with the proposed regulations, the latter of which are subject 
to change before becoming effective. 

The Department of Health, Education and Welfare is 
soliciting comments and criticism from affected parties regard- 
ing the proposed regulations. In order to make ourcomments 
responsive to the needs of the various campuses, we solicit 
your advice and recommendations. 

Applicability 

The intent of the law remains essentially unaltered. 
Each student has a right to examine his records, and no records 
may be given out except upon consent of the student, with cer- 
tain limited exceptions. The new version of the law makes it 
clear that all students, past and present, are covered SO long 
as their records are kept. Specifically excluded are those 
students who applied, but never attended the institution. 
(438(a) (1) (A); 40 Fed. Reg. 1210, proposed regulations 599.1). 

Records - 
The definition of the documents covered by the law has 

been radically changed. Records over which a student may 
exercise his rights now include all "records, files, documents, 
and other materials which 1) contain information directly re- 
lated to the student; and 2) are maintained by an educational 
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agency or institution, or by a person acting for such agency 
or institution." (438(a)(4)(A)(i), (ii); 40 Fed. Reg. 1210, 
S99.3). A student may inspect, challenge, and refuse 'co 
release to third parties all those records which fall within 
this broad category. 

Acknowledging the difficulties pointed out in the 
original bill, the amendment excludes certain records from 
the students' right of access land challenge, while generally 
preserving privacy. The exceptions include (See 438(a) (4) (B)) 

1. institutional records which are in the sole 
possession of the maker, and which are not 
accessible to any other person except a sub- 
stitute; 

2. certain security force records which are 
segregated from other student records, to which 
only law enforcement personnel have access, and 
provided the custodian law enforcement personnel 
do not have access to other educational records 
of a student: 

3. employee records of non-student employees; 

4. medical or para-medical records used only 
for treatment purposes and not available to 
third parties. 
(438(a) (4)(B)(i); 40 Fed. Reg. 1210, 599.3) 

Although included within the term educational records, and 
therefore discoverable only by authorized third parties, cer- 
tain documents are not available to students. These include: 

1. confidential letters and statements 
recommendation which were placed in ,the 
students' education records before 
January 1, 1975, provided they are used 

of 

only for those purposes for which they were 
specifically intended (438(a) (1) (B) (ii); 
and 

2. financial records of the students' 
parents. (438(a) (1) (B) (i) 1. 

Hearings 

The amended legislation provides for a hearing to 
permit a challenge to records alleged to be inaccurate mis- 
leading or otherwise inappropriate. (438(a) (2)). The 
proposed regulations set forth the necessary proced,ures in 
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greater detail, but leave the formalization of rules to the 
institution. (40 Fed. Reg. 1213, s99.22). The only mandatory 
criteria are: 1) hearing and decision in writing within a 
reasonable time; 2) hearing held and decision rendered by an 
official with no personal stake in the outcome: 3) student is 
afforded a full and fair opportunity to present evidence on 
the issues. (Id.) - 
Release of Records 

The new amendment continues the prohibition on release 
of records unless student consent is given. (438(b) (1) (A)- 
(1) ; 40 Fed. Reg. 1214-15, §§99.35-.40). The categories Of 

persons to whom education records, may be released, however, 
have been modified. Those who may receive documents irres- 
pective of student consent are: 

1. school officials, central administration 
and other SUNY colleges who have been deter- 
mined to have legitimate educational interests: 

2. officials of other schools in which the 
student seeks to enroll, provided the student 
is given a copy of the record if he desires; 

3. authorized representatives of certain state 
and federal agencies, where such access is neces- 
sary to evaluate federally funded programs and 
the collection of personally identifiable data 
is specifically allowed by federal law: 

4. in connection with students' applications 
for, or receipt of, financial aid. 

These exceptions substantially restate the original law. The 
following were added in the December amendment. These groups 
may also receive records irrespective of consent: 

5. research organizations conducting studies 
for the educational institution in relation to 
predictive tests, administering student aid 
programs, or instruction, if the records are 
destroyed when no longer needed in the research, 
and identification of students or parents by 
persons outside the research organization is 
not permitted; 

6. accrediting organizations, solely to carry 
out their accrediting functions: 



I Memorandum to Presidents NO. 75-2 
February 6, 1975 Page 4 

I. parentsof dependent students if the stu- 
dents are listed as deductible dependents for 
income tax purposes: 

8. in connection with an emergency where 
release of records is necessary to protect 
the health or safety of the student or others. 
The proposed regulations enumerate factors to 
be considered in determining whether the emer- 
gency exception is applicable in a given 
instance. These include: the seriousness of 
then threat, the need for the records to meet 
the specific emergency, the power of the person 
to whom records are released to deal with the 
emergency, and the extent to which time is of 
the essence in dealing with the emergency. The 
proposed regulations further indicate the 
"emergency" is intended to mean extreme cases. 

9. directory information such as name, address, 
telephone listing, date and place of birth, 
major field of study, participation in officially 
recognized activities, etc. (43%(a),(5) CA); 40 
Fed. Reg. 1215 599.40). 

The institution is required to give public notice 
(undefined) of those categories of information 

which it will consider as directory information, 
and the student must be given a reasonable oppor- 
tunity to require his or her prior consent to 
inclusion. This power may effectively defeat the 
publication of directories. 

Record of those given access 

With respect to each of the parties listed~above to whom 
student consent need not be given for release, the college is 
nevertheless required to maintain a ,record which will indicate 
all individuals, agencies or organizations which have requested 
or obtained access to a student's education files. This record 
must indicate the legitimate interest of the requesting party 
and is available only to,the student himself and to those re$- 
ponsible for maintaining the'record. The sole exception to 
this requirement is that school off,icials, including teachers, 
within the educational institution or local educational agency 
as listed in category (1) above need not be indicated in this 
record when requesting data. 
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Finally, records may only be released to third parties 
on the condition that they will not reveal them  to anyone else 
without written student consent. (438(b) (4) (B)). The regula- 
tions provide that the University has satisfied its burden in 
this area if it includes, along with the records, a statement 
of the restriction. (40 Fed. Req. 1215 699.39(b)). The 
ins,titution is required to notify students at least annually 
of their ability to exercise each of the rights covered by the 
new section, that is, the right of access, the right to a 
hearing and the right to restrict release. (40 Fed. Reg. 1211 
599.5). The regulations set forth the information which must 
appear in the notice if the institution is to comply with this 
par,t. It is quite extensive, and must include policies promul- 
gated by the institution as well as basic information on the 
statutory rights. (Fed. Req. 1211 s99.5). 

Blanket release to third parties - 
Since the lim itations on release to third parties are 

so broad and the specific exceptions allowing release are 
so restrictive, it would m itigate the difficulties if the 
college obtained blanket student consent for the release of 
all records. However, a waiver obtained as a condition of 
enrollment necessarily would be involuntary. 

Waiver of right to inspect "confidential" recom m endations 

A  sim ilar problem  arises with respect to letters or 
recom m endations received after January 1, 1975 by the college. 
The Act states that such letters lose their confidentiality 
and may be inspected by the student. (438(a) (1) (B) (ii)). 
However, the Act provides that, with respect to this type of 
record only, the student may waive his right of access by 
blanket waiver. Such waivers may not be required as a con- 
dition of adm ission or receipt of any other service or benefits 
of the institution. As a practical matter, only the author of 
a letter of recom m endation is in a position to exact the waiver, 
which should then be forwarded to the college for filing with 
the letter. 

Sanctions 

Specifics of the enforcement process are found in the 
proposed regulations which, of course, are subject to com m ent 
and revision. The Act does not define enforcement and term i- 
nation of assistance, leaving the implementation largely to 
HEW. (438(f) 1 . The sole significant lim itation on the power 
of the Secretary is that assistance may be term inated only if 
the Secretary has determ ined that compliance cannot be secured 
by voluntary means. 
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Enforcement procedures 

The regulationS(S99.64) give HEW a largely undefined 
power to require an educational institution to provide and 
re,tain such reports and records "as the Office or the Review 
Hoard may require to carry out its functions under this 
part," or that it "may find necessary to assure the correct- 
ness of such reports and compliance. . .'I. The requirements 
of this section should be resolved in much greater detail. 
Every effort will be made by the University to obtain Clarity 
and uniformity in this regard. 

The complaint procedure (s99.65) is very loosely drawn, 
and fails to define the limits of the investigative powers of 
the office. Apparently, complete access to all files may be 
demanded for whatever purposes an investigator may deem appro- 
priate to enforce the Act. The regulations allOW the Secretary 
to cut off aid to the entire University for the transgressions 
of any one of its units. The necessity for uniform University- 
wide regulations seems apparent. 

Notice of compliance 

(-J Approval of funding is conditional upon filing with the 
Commissioner an assurance that the institution is in compliance 
and will continue to comply. (40 Fed. Reg. 1215 §99.61). This 
requirement may be accomplished by submitting an assurance with 
each funding application or by referring specifically to a blanket 
assurance filed by the University. This, I assume, will be done 
by Central Administration upon the promulgation of University- 
wide regulations by the Trustees when the proposed regulationg 
are finalized by HEW. 

Miscellaneous - 
The following additional problems have been identified 

or tentatively resolved by the new legislation and/or proposed 
regulations: 

1. The statute of limitations is 180 days from the date 
of the alleged violation. (40 Fed. Reg. 1216 §99.65(b)). With 
respect to a student's request to inspect his record, a ques- 
tion arises as to whether the violation occurs at the date the 
request is denied, or at the end of the 45-day period allowed 
for compliance. This provision appears only in the proposed 
regulations and, consequently, may be revised. 
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The Act requires the college to give 

of the categories of information which 
designated as directory information within the 
the statute. (438(a) (5) (B); 40 Fed. Reg. 1215 
No attempt is made to define "public notice." 
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"public 
it has 
lim its of 
599.40). 
Since it 

appears from  the section that the purpose of the notice is 
to allow students to refuse release of directory informa- 
tion, publication in a campus newspaper of general campus 
circulation may be sufficient. One questions whether stu- 
dents require the right to withhold directory information. 
The intended purpose of this Act is to prevent injury to 
students resulting from  circulation of damaging information, 
and not to obli~terate all public traces of the students' 
presence on campus. The ability of a student to withhold 
directory information seems to exceed necessary or desirable 
limits, and would hinder proper campus adm inistration. It 
should be noted that the sections on directory information 
are a part of the Act itself, and any change would require 
amendment by the Congress. 

3. The Act allows the student to "inspect and review" 
his records. (438(a) (1) (A). A  question has been raised as 
to whether this requires the University to ma~il the entire 
requested record to the inquirer, or whether the University 
has satisfied its burden by holding the records available for 
inspection on its own prem ises. The legislative history 
indicates the intent that students should be shown the actual 
documents in the record. The only exception noted allows 
reproduction and copying to preserve the rights of other stu; 
dents whose names may be juxtaposed to that of the inspecting 
student. Keeping ins m ind the fact that inspection,of originals 
is required, it is inconceivable that the law intends to 
deprive the University of all original documents and put ori- 
ginals in the permanent possession of students. In addition, 
the proposed regulations provide that when copies are made the 
student shall pay only the expense of copying. (40 Fed. Reg. 
1212 §99.13). Accordingly, holding the records available on 
campus and allowing the student to copy desired documents at 
cost seems the appropriate interpretation. 

4. The Act requires the institution to notify the stu- 
dent before complying with judicial orders or subpoenas. 
(438(b) (2) (A) ). A ,difficulty arises if the residence of the 
st.udent is unknown, as is often the case when students no 
longer attend the institution. The institution is required 
to give notice on peril of losing substantial funding, but 
cannot evade its obligation under S tate law to provide the 
courts with the information necessary to the adm inistration 
of justice and the due process of the law. The requirement 
of com m unicating actual notice m ust yield in this instance. 



I .  t  M e m o r a n d u m  to  P res iden ts N o . 7 5 - 2  
. February  6 , 1 9 7 5  P a g e  8  

N o tice  shou ld  b e  d ispa tch e d  to  th e  last k n o w n  address  con-  
cur ren tly w ith  comp l iance  w ith  th e  s u b p o e n a . 

5 . A lth o u g h  a  p a r e n t m a y  p reven t th e  stu d e n t fro m  
rev iew ing  th e  p a r e n ts' financ ia l  in fo r m a tio n , th e  A ct is 
n o t c lear  as  to  w h e the r  th e  p a r e n t can  lim it access by  
th i rd  pa r ties  in  th e  s a m e  fash ion . 

C o m m e n ts a n d  r e c o m m e n d a tions  

P lease  c o m m u n i c a te  your  adv ice  or  c o m m e n ts you  m a y  
h a v e  regard ing  th e  enc losed  p r o p o s e d  regu la tions , o r  th e  
a m e n d e d  A ct itse l f, a t your  ear l ies t conven ience . T h e  
U n iversity's c o m m e n ts m u s t reach  H E W  by  March  7 , 1 9 7 5 . 

A  fu r the r  adv isory  w ill b e  fo r th c o m i n g . 

c 

W a lte r  J. R e l ihan , Jr. 

A tta c h m e n t 

This  m e m o r a n d u m  addressed  to : 

P res iden ts, S ta te - o p e r a te d  C a m p u s e s  
P res iden ts, C o m m u n ity C o l leges 
D e a n s , S ta tu tory  C o l leges 

C o p ies fo r  in fo r m a tio n  on ly  to : 

Chance l lo r  K i b b e e  
D e a n  McG rath  
P res iden t R o s e  
P res iden t Co rson  
M r. Tob in  
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DEPARTMENT OF WEALTH, 

(” 
EDUCATION, AND WELFARE 

ki- omce of the .cw.at~ 
[45CFi?Palt99] 

PRIVACY RIGHTS OF PARENTS AND 
STUDENTS 

Proposed Establishment of Part 
Pursuant to the authority contained 

in section 438 of the G@n@mI Education 
Provisions Act (Title IV of Pub. L. 90- 
247, its amended), added by section 513, 
Pub. L. 93-380 tenncted August 21.1974). 
and amended by Senate Joint Resolu- 
tiqn 40 Gen. J. Ra;. 40). (1974) notice is 
hereby given that the Secretary pl‘opo@@s 
+A add a new Part 99 to Title 45 of the 
Cqde’ of Fkdewl Regulations to read as 
@et forth below. 

S@ction~438 of the General Education 
provisiqns Act, as amended, which is ef- 
fective,@@ of November 19, 1914, sets out 
requirements designed to protect the pri- 
vitcy of parents and students. Specifi- 
cally, the statute ilO”enlS (1) access to 
reoqrds mainttisd by certain eduea- 
tional institutions and agencies, and (2) 
the release of such records. In brief, the 
statute prwides: that such institutions 
must provide wr@nts of students access 
to oRi& records directly related to the 
students and ilfl opxxvtunity for a hear- 
ing to challenge such records on the 
grounds that~ they are inaccurate, mis-, 
leading or qth@rwfs@ inappropriate: that 
institutions must obtain the written con- 
sent Of parents before rele@.sing pelwxl- 
ally identifiable data about students~from 
records $0 other than & specified list of 
exceptions; that parents @nd students 
must be notified of these rights; that 
these rights transfer to students at cer- 
tain points; and that an office and r@- 
view board ?nust be established in HEW 
to investigate and adjudicate violatgms 
and complaints of this @@&ion. The office 
has been designated by the Secretary ami 
may be contacted at the followiw ad- 
dress: 
Mr. Thomas s. iws?e* 

c 

(The statute further provides, under 
subsection Cc), that the Secretarv @hall 
promulgate rwalations to protect the 
privaiey of students and their families in 
connection with certain Federal data- 
gathering activities. The proposed rules 
set forth below relate to all of section 438 
except subsection Cc), which mill be the 
subject of further regulations to be is- 
sued at a future date.) 

For the convenience of readers, section 
438. (except subsection (9) 1 as amended 
reads as follows: 
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tllthough the amendments to section 
438 have resolved a number of issues or%- 
hmly raised about the stahl~e, some 
new issues have been raised. In law? 
msrt. the new statutow lanmage has 
beed repeated in these prolmed ties. 
It may be necessary to further develop 

1209 

the rules in several areaS 8,s B result of 
the recent chmG?s. 

In order to faei@te comments, ex- 
p&mtions of many of the substantive 
sections of the proposed rules Are set out 
below. “Comment” sections folloWbX3 
substantive sections were used as a for- 
mat tn lieu of a lengthy preamble for 
of reading and. to highlight 
stance of the proposed rules. ‘I% 

Reviewers should a&o note that Where 
statutory language is repeated in the 
proposed rules, it is’s0 indicated by “se 
of brackets. The brackets will be delete 
when the Anal regulations are publir 
With respect to the bracketed mati 
comments should be directed to the 

!d 
hed. 
!rhl. 
need 

(or lack of & need) for reg-ulations, 
rather than to its substance. 

to sub- 
2~ or 

Interested persons are invited 
m,t Tvritte” comments. T4lggestiDlll 
objections regarding the PROPOSER 

,. -- 
d regu- 

l&ions to the School Records Task 
Force: c/o Room 5660, Department of 
Health. Education, and Welfare: 330 Tn- 
dependence Avenue. S.W.; Washington. 
D.C. 2”“̂ ’ 

co*..... 
no%?e ar 

:“z”I. 
nments received in response to this 

____.._ ..ill be available for public IWXC- 
tion at the above office on weekdays dur- 
ing reeu1a.r business hours. All relevant 
mate 
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Subpart A--General 
,s 99.1 A&&xbility of part. 

(8) This part applies to all educational 
fnstitutions to which funds are made 
avrtilable under any Federal Iprogam for 
which the U.S. Commissioner of Educa- 
tion has administ:rative responsibility, es 
speciged by law or by delegation of au- 
thxitv pursuant to 1aw.1 
(SO U.&O. 1230, lm!g) 

(b) This part does not apply to an edu- 
cational institution solely becwse stu- 
dents attending that institution receive 
benefits under one or more of the Federal 
progrsms referenced in paragraph ts) 
of this section, if no funds under those 
progrsms are made availeble to the in- 
stitution itself. 
(SO n.s.~.~lzszg) 

CoMnaeNr 
This section specifies the educational 

institutions which are subject to the re- 
quirements of this Fart. Secti6n 438 of 
the General Education Prwfsions Act, 
as amended GEPA), sets out require- 
ments for educational agencies and in- 
stitutions receivfng funds under “sppli- 
cable program.‘! Section 400 of GEPA 
defines “applicable program” to include 
progrruns adminfstered by the Assistant 
Secretary for Education CASE), the 
Commissioner of Education, aud the 
Director of the Natiorml Pnstitute of 
Education CVI?3) “except where otber- 
wise specified.” Section 421 s~ppesrs to 
be such & specified exception, since it 
limits coverage of Part C of GEPA to 
programs edmfnisfered by the Commis- 
sioner: 

Section 438 was added to Part C of 
GEPA by Pub. L. 93580 and therefore 
the requirements imposed by this SeCtiOn 
relste only to those Institutions receiving 
funds from progmme administered by 
the Cormnfssioner. 

As explained in the “Joint Statement 
in Explenation of Buckley/PeU Amend- 
ments” which awnnpanied the recent 
amendments to section 488: 

obese requirements apply to sll edu- 
cational institutions which receive funds 
under progrems administered bu the 
Commissioner, but not, for example, to Commissioner, but not, for exem~le, to 
pCw,te schools which do not W&e pCw,te schools which do not receive 
funds but whose students i%?CeiVe sew- funds but whose students receive sew- 
ices under these programs through pub- ices under these programs through pub- 
lic educational institutions. ho educational institutions. 

If a public educational fnstitution If a public educational fnstitution 
msinteined records on 8 primte sohocd msinteined records on 8 primte sohocd 
student, the parents of that student student, the parents of that student 
would have the rights set ‘out below re- would have the rights set ‘out below re- 
gmlii such records to the extent that gmlii such records to the extent that 
such private school, student could be such private school, student could be 
said to be in attendance at the public said to be in attendance at the public 
institution. institution. 

A partial list of programs for which A partial list of programs for which 
the Commfssioner has administrative the Commfssioner has administrative 
responsibility are set forth in the 2%~ responsibility are set forth in the 2%~ 
,ERAL Rmxs~en of June 28, 1978, at 38 FR ,ERAL Rmxs~en of June 28, 1978, at 38 FR 
1,033, as amended. This list does not 1,033, as amended. This list does not 
include progrrunS added since April 18, include progrrunS added since April 18, 
1970 (Pub. L. 91-230). (For some addi- 1970 (Pub. L. 91-230). (For some addi- 
tional prwrams, see Pub. L. 92-318 (the tional prwrams, see Pub. L. 92-318 (the 
Education Amendments of 1972) and Education Amendments of 1972) and 
Pub. L. 93-380 (the Edu&ion Amend: Pub. L. 93-380 (the Edu&ion Amend: 
ments of 1974) .) ments of 1974) .) 
$ 99.3 Purposei $ 99.3 Purposei 

The purpose of this part is to set forth The purpose of this part is to set forth 
requirements governing the protection of requirements governing the protection of 
privacy of parents and students under privacy of parents and students under 
sectidn 438 of the General Education sectidn 438 of the General Education 
Provisions Act, es amended. Provisions Act, es amended. 
(20 u.s.c.1282g) (20 u.s.c.1282g) 

5 99.3 Definitiona. 5 99.3 Definitiona. 
As used in this Part: 
“Act” means the General Education 

divisions Act, Title IV of Pub. L. 99-24’1, 
es amended. 
(20 USC. 125ag) 

“Commissione?’ means the U.S. Com- 
missioner of Education. 
(20 u.s.o.1232g~ 

“Directory information” means 8 
fstudent’s name, address, telephone list- 
ing, dete and place of birth, m&x’ field 
of study, participation in 0facMly recog- 
niged activities and sports, weight and 
height of members of athletic teems 
dates of sttendance, degrees and aWards 
received, and the most recent PreVi+ 
educational agency or institution et- 
tended by the student.1 
(zou.s.o.12m(a~ (5) (A)) 

“Educetional institution” or “educs- 
tional agency or institution” means fiUV 
public or pri%te agency or institution 
which is the recipient of funds under 
snyl Federal progrsm referenced & 
g 99.1(a). 
(20 V.S.C. 123%2(d) ) 

“hligible student” means B student 
who fhas attained eighteen years of age, 
or is attending an institution of post- 
secondary educationl. 
(20 7J.s.c 12.32 (a) (3) 1 

“Educetion records”. ia) mean [those 
records, files, documents, end other ms- 
terials which (1) fcontain information 
directly related to & student: and1 (2) 
tsre .maintained by sn educational 
agency or institution, or by s person 
acting for such &genoy or mStitUtiOn.1 

,(bI The term does not ~mclude: (1) 
[records of instructional, su~ervisoru, 
and administrative personnel and edu- 
cational personnel ancillary thereto 
which are in the sole possession of the 
maker thereof and which are not acces- 
sible or reveeled to sny other person 
exceptas”bstit”te;l 

(2) [if the personnel of a law enforce- 
ment “nit do not have access to educa- 
tion records under1 9 99.30, [the records 
and documents of such law enforcement 
“nit which1 <iI tsre kept apart from rec- 
orde described in1 (a). (ii) tare main- 
tained solely for law enforcement pur- 
poses, and1 tIID tsre not made available 
to persons other than law enforcement 
officiitls of the same jurisdiction.1 

(3) [in the ease of persons who &i-e 
employed by an educationctl agenoy or 
institution but who are not in attendance 
at such agency or mstitution, records 
made and maintsined in the normal 
course of business which rehste exclu- 
sively to such person in that person’s cs- 
pacity as an em&yee and are not weil- 
able for use for any other purpose: or1 

(4) frecords on & student who is 18 
gem’s of sge or older, or is attending an 
institution of w&secondary education, 
which are created or maintained by & 
physician, psychiatrist, psycholo&, or 
other reoo8nimd professional or pars- 
professional acting in his professional or 
pare-professional capacity, or assisting 
in that caps&y, end which are created, 
maintained. or used only in connection 
with the provision of treetment to the 
student, end are not available to anyone 
other than persons providing such treat- 
ment: provided, however, that such ree- 
ords can be personally reviewed by & 
physician or other appropriate profes- 
sional of the student’s choice.1 
(20 U.S.C. laszg(s) (4) (A), (B) ) 

“institution of postsecondary educa- 
tion” means an institution which pro- 
vides education to students beyond the 
seconda~ schocd level: “SecondmY 
schwl level” mesns the educational level 
(not beyond grade 12) et which secon- 
dsry education is provided, es deter- 
mined under Stete law. 
(20 U.8.C. 12ssg(d) ) 

“omce end review board”: The terms 
.“c,i%ce” end “Be.,iew Board” meen the 
ofEce .md the review boerd desoribed m 
* 99.60. 
(20 U.S.C. 1%x@) 

“&%,nel” ‘mtxns & Isarhlg Panel, Rs 
described in B 99.87(a). 
(P0U.S.C. 123sgw ) 



“Parent” mea?U a natural ‘Parem, an 
adoptive parent, or the $+eJ :;g”ardly 
of a student. 
&&&, las2p) c, ii”~‘:: :> :, 

“Party” means an fndfrld”al<~, agency 
or organization. 
(20 u.s.0. 1232g~~, (4) (A,, 1, ‘: 

“Persom,lly identifiable”, means that 
the data or information lncfudes (a) the 
name of a student, the student’s parent, 
or other family member, (b) the address 
of the student, (c) a personal identbler. 
such &F the student’s social security 
number or student number, (d) a list 
of personal characteristics which would 
make it po.%dble to identify the student 
with reasonable~certalnty, or te) other 
hrformatlon which would make it pus- 
sible to identify the student withrea- 
sonable certainty. 
(20 U.S.C. 12*2g, ‘: : ‘. ” . 

“Reoord” means information or dam’ 
recorded in any medium, bmhuilng, but 
not lbnlted to:‘handwrMng, print, tapes, 
Elm, mlcrorBm, and mfmw%he. 
(20 LrS.G 1222@ 

The ‘definition of “pemonallg identi- 
flable” is baaed On lsngua~ ‘In ‘the Con- 
ference .Repwt (Howje Rep. 93-1211. 
p. ‘188 (1974)) On, H.R. DD (which be- 
came P& 93380)’ that.the phrase in- 
clude# arWfnform&lon ~“whlch Can ea.+ 
fly be traced to @“dents.” Students can 
be persontily identified in more ~8~s 
than * name or number. ” 

The term ,“record” ls defined broadly 
to include all information and data 
maintamed on a student in any medium. 

This defhrition of “student” is based 
on sections 438(a) (1). (21, and (6). 
Subsections ts) (1) and (3) make it clear 
that former students are included in the 
term “student”, ee used ln Section 438, 
Subsection (a),(6) makes it clear that 
adplicants for admlsslon *re not granted 
righte under this legislation. However. 
once an “apph+uW becomes a “student” 
by enrolling ln and attending the lnstl-, 
tution, any sdmlxslons fflewhlch is an 
~b;rcation record’̂  w” become avail- 

s 99.4 Student rights. 

(a) Each educational lnstltutlon to 
which this part applies and which main- 
tams mtirds on students. shall inform 
fparehtel and eligible, students Iof the 
rlghte accorded them1 by this part. 
(ao,y.c.‘IwJg(e,) 

fb) In meeting the, requirement set 
forth in paragraph 6%) Of this SeCtiOn. 
the educational iastitution shall provide 
notice to parents and eligible students. at 
least annually. of the following: 

(1) the types of education records and 
information contained therein which are 
direotly related to students and main- 
tained by the fnstltutlon; 

(2) the name and position of the om- 
cial responsible for the maintenance Of 
each type of record, the persons Who 
have access to those records, and the 
purposes for which they have access: 

(3) the pollcles of the lnstft”tion for 
reviewing ,and expunging those r%ords: 

(41 the procednres estabhehed by the 
institution under B 89.13: 

“SecretaN” means the Secretary of 
the U. S. Department of Health, Eduoa- 
tion, and Welfare. 
(ao U.6.0. 12sw 

“Student” (a) means &ny~per~on who 
Is attendlng or has attended an educa- 
tional lnstltuticm and [with respect lo 
whom, that Cinstltution maintains edu- 
catlcm records or personally ldentffiable 
lnform&ionl. (b) The termfdoes not 
include a person ,who has not been’in 
attendance at ramhl Ifnstit”tmn.l 
:fdp UB.0. 1222g(.i~c1,.. (2). ah.3 ~$3)) 

(a) FM- the purposes Of this Part. 
[whenever a student h&S attained eight 
een years of age, or is attending an ln- 
stitutlon of p&secondary education, the 
permtssion or consent required of and 
the rights accorded to the parents Of 
the student shall thereafter only be re- 
quired ,of and accorded to the student.1 
(20 nsa. 12wg(d,, 

-(b) Section 433 of the’Act shall not be 
read to preclude educational 1nStit”tiOnS 
from affording to .st”dents rights tdmilar 
to thtie alf6rded ‘to, parents of students 
under that seCtion. 

(5), the prccedures flml”dlng those 
set forth ln subpart C Of this part1 for 
eLaha&lg the content of educatxn 

(6) &e cc& Jf any which #I be 
charged to the parent or eligible student 
fY,r reproducing Copies Of rmr& under 
g 99.13tcJ : 

(7) me c*tegories of lnformati~n 
which1 the lnstltutdon [has designated 
as, directory infmmatlon under P 99.40. 

(8) the other rlghts and requirements 
set forth in +hls mu$. 

coa5lEm 

cc) The’notl~ provided to a psrent or 
eligible student under this section 8haB 
be in the ‘language of the parent or ‘ell- 
Bible student. 

This section sets out the requirements 
of sect&n 438(d), which transfers the 
rights accorded to parents under ‘Section 
438 to the students .themseIves, referred 

.to ln these reg”latlons ae “elfpible stu- 
dents”. See the deflnitlon in 5 99.3. Se+ 
tlon 438(d) does not speak to the ques- 
tion of whether students may hare rights 
comparable to those fn section 438 con- 
currently with their parents before they 
reach age 18 or the postsecondaw leV4i 
of education Such rights of students 
may be provided by State or local;lawOr 
by instltutlonal practice. “Student 
rights” are not Bmlted Im thefegislatlon. 
This interpretation avoids some prob- 
lems: students not hyinqaccess to thefr ..~~~ ~~~.~. 

(20 u.5.c. ms2g (a) (6, (B) a”* ce, , 

Most of the definitions repeat Stetu- 
tory language. The definition of %duca- 
tiona1 lnstit”tfon” repeats the ~statutory 
langusge in section 438W (3). Q”&1ons 
regarding educational institutions vls-a- 
uis their component units are addressed 
10 1rtter mbst~~tive sectiws: for e?mn- 
ple, the extent to which an fhstttutlon 
(if it is B local school system or a unl- 
versity system) would face fund t&ml- 
nation for v~olittfons of this part by a 
“nit of that institution: anhthe ques- 
tlon whether the, various unite may re- 
lease records to each other titlmut eb- 
,teining parental coneent. Set?@ Ds.3o<a) 
and (b). and 99.88. 

CO&lMENT 
This section ls based upon the require- 

ment in section 438(e) that instltutlm 
“inform the parents l l ’ of the rights 
accorded them by thfs section (438) ” and 
the requlrement~ for notice ln section 438 
(8) (5) (B) , 

The requirement In paragmph tb) that 
nctlcemust be provided at lwt annu&llY 
ls intended to make the notice require- 
ment meaningful and t&ensure that par- 
ents and students are likely to actually 
receive notice. It does not prescribe what 
means may be reasonable because what 
mlght be reasonable for a one-room 
sch~fhouse would not be reasonable for ..-i__--_jl- 

The deftnltion OX %d”catlon records” own recor”s, esPecm,lr wnere rnw mar. a”“l”e=s~w. 

repeats the statutolg 1anguaF2 insection be in an adversary relationship to their Paragraph (b) (1) requires that par- 

438(a) (4). 
parents: teaohem not being able to dis- ents be informed about what types of 
cuss the etudent’a records with the stu- reweds r&tin& to students are main-, 
dent without parental consent: iustitu- tamed br the ln&utiOn 80 that they can 
ticms not, being able to ,mlease rep0r.t determine what records they might want 
&rds to students without parental eon- to review. 
sent: students under 18 not being able Paragraph ‘(b) (2) Is necemare so that 
to’ request their ‘%ransm’i,,ts be sent to the “arents till knew arho controls the 
cntkzen 4-n mnu1o.Jers without “al.%.. 

ber 17.1974)) 

,--.- -.7 -- 

~, .~->ept &s pro- Paragraph (b) (5) is necessary so that 
vlded in D 9930(h). the parents will know ‘how much it Will 
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cost to make copies ,of any part of & 
record, and whp,must bear t?~e cost in 8 
given situation. 

Fsnma,~h (b) (6) iS necessarv to en; 
sure t&t institution inform pare+s of 
any other right++ oi~~~h$Mn’su~h as 
access rights and. ivhexi rights transfer 
to student. ‘<,, .,. 

Paragmph (b).(7) is intended to imple- 
ment the notice ‘+“ire~G of sect~n 
438(a) (5) 033). 
5 99.6 Waivers. 

(a) Educational insti&iti&s, !sh%ll not 
require parents, or e?igib~e’ students to 
waive their rights under this part. 
(Gong. steo. 8. 21489 (daily ml., December 13, 
1974,) 

(b) [A student or a. Person’ aPPlykX 
for admi6sion ‘may Give kisl or her 
[rigkt of zwcess ta ocm?dential state- 
men% described in1 D 99.12(c) lexeept 
th&t such waiver Shall SPPIY to reccm- 
mend&ions cnw if 1 ( 1) [the student is, 
upon request, notified of the names of 
all perscne mriking confidential reccm- 
mendations and1 (2) tin the CBS@ of rec- 
ommendations described’ in1 B BB.PZ(C) 
[such recommendations are used s”lelY 
for the purpose for which they were sP@- 
cifically intended. Such waivers may net 
be pequirel: as & condition for admission 
to receipt of Financial aid from. or re- 
ceipt of my other services or benefit5 
from suoh agency 91’ institution.1 
(a” U.S.C. mz.gw (‘1 (B) and (0)) 

COMMENT 
Since an educationalinstitutionis pr& 

Eluded from “effecti+el!?’ preVetithig ~the 
exercise of a~oessrights ti;seoticn 438(a) 
(1)) an institution could not rtiuire stu- 
dents to waive such rights. However, sec- 
tion 438(a) (I) ‘(B) and (C) allows stu- 
dents to waive their rights under certain 
condMans. 

Educational agencies or institutions 
shall provide parents of studenti (or ek- 
gible students) [who are or hwe been in 
sttendanoe at ‘a school of such agenoy 
or at suoh institution, as the case may 
be1 aocesa to [the education records of1 
the students, except as set,c”t in D 99.12. 
(2” U.8.C. 128ag(a) (1) (A)) 

The U.FXU&B~ “sb&U provide ~xaarents 
of studen. Ear e&zible students) aieoess” 
is usea tn. jL?hwe Of the statutoory Earn-- 
gwge “‘pm~9 of aenying, or Whkh &EC- 
tively prevent.7 * * * the right to in- 
,speot and review” and “shall establish 
appropriate prcoedures for tke grant- 
ing of & request * * * for aocess.” The 
former states succinctly what is required 
for the educational institution and is in- 
tended to fcr@clcse any int@rpretatiCn 
that ‘might be advanced that an educa- 
tional Institutior: would not be viclating 
the l&w if Pt did not have & “psoPioy” of 
der.ying acce8s, even though it “effec- 
timely prevented” Ltccess cn an ad hoc 
basis or In ot&er limited ctrc~stance.% 

PROPOSED RULES 

$99.12 $99.12 Limitations on access. Limitations on access. 
Educational institutions are not re- Educational institutions are not re- 

qtirel to tma&e avai1al$e to stu+I+ .in qtirel to tma&e avai1al$e to stu+I+ .in 
institutions of ~ast&eond&ry ‘education institutions of ~ast&eond&ry ‘education 
the following InaterI~ls: I the following InaterI~ls: I ,:;;, ., :‘: ,:;;, ., :‘: 
,, (&I IFhlancict1 records of tke ~wrents ,, (&I IFhlancict1 records of tke ~wrents 

of tiie: student xx’any information ccn- of tiie: student xx’any information ccn- 
t&in@c,tkerPin:l ” .’ tainedtherein;l ” .’ ,, ” 

(b, , (b) [Conildential letters arid state- 
ments Of recommendation, which were 
placed .in the e$maticn, reweds prior t? 
January 1, 1915, if Such letters~,cr state- 
ments are not used for pur~&es other 
than those for which they were speeifi- 
e.%llly’intended;~l 

(c) [If the student has signed a waiver 
of the student’s right of aocess under 
this subsectlcn ‘in accordance with1 
3 9$.6Cbl, ocniide.ntial reeonunench- 
tions-1 

(11 Irespecting admission to any edu- 
eatiohal agency or institution,1 

(2) trespeoting an appU&icn for em- 
ployment and1 

(3) trespeotiw the reoeipt of an ho& 
crhoncrary recogniWc~1. 
(2” u.sc. 1232g(8) (1) (B)) : 

COaanaENTS 
This seeWon sets cut the limitations on 

access in section 438(a) (1) (B). 
5 99.13 A&ss x&h&. ” 

The right of’access.speciiied in ~~99.11 
sheJ include:, ,i .,, 

(aI The right to be provided ‘% list of 
the types of @duo&ion iwcrck which a~? 
maintained by the fnstitutionand we di- 
reotJy related to etucients; ,. 

(b) [The right t0 inspect and r&&l 
the content of those recdrds; 

Cc) The right to obt+I$ copi&of those 
records, which may be at the expense of 
the pa$ent or the eligible student (but 
not to exceed the: @&“a, @oat to the 
educational institution of reproduciw 
such CCP&?s~ : 

(d) The ,right to a ‘response from tke 
instituticn~ to reasonable requests for ex- 
plaw&ions ‘and interpretaWon3 of those 
records; records; 

(e) The ,&ht to an cpwxtunity for s (e) The ,&ht to an cpwxtunity for s 
hearing to challenge the content of those hearing to challenge the content of those 
reocrds under subpart C of ,this peat; and reocrds under subpart C of ,this peat; and 

<f) IIf aq’ material’~r,‘d9cynent in <f) IIf aq’ material’~r,‘d9cynent in 
the educaticn’ ~reccrd cf,~ ,a, student ‘in- the educaticn’ ~reccrd cf,~ ,a, student ‘in- 
cludes infcrmaWon c+i ,mbr+e than one cludes information dfi mb+e than one 
student,] tke right [& ins&t’and~~eview student,] tke right [to inspect’andreview 
only such part Of Such mat&M or doe”: only such part Of Such mat&M or doe”: 
ment as relates to such student or to be ment as relates to such student or to be 
informed of the speoii% information ccn- 
tained in such part of suck material.1 
(2”U.S.C. 12S2g(a) (1) (A)) 

~COMMENTS 
Se&ion 438(a) (1) (A) establishes, & 

right “to inspect and review” and prc- 
“ides that prccedwes must lye established 
ftir.alfcwing aocess. This se&on attempts 
to make a “ri&t of access” meaningiul. 
Authority ,for making suck judgments 
my be found in &ion 438(f) whioh 
states that the Secretary shall take “zap- 
prowi& actions” to enforoe ProvisIons 
of the section. “Appropriate aCtlOlls” aray 
be interpreted tNn+de the issuan@e Of 
reg”l&wcns ‘whiollhlrther t$e~stG”tbrY titent. ~: ~. ,,, ,.. ! 

.., 

Paragraph (a) is necessary because 
access could not be meaningful if parents 
or eligible students were not informed of 
what ~types cf reocrds the in+ution 
might have on 0 student. 

Paragrapk (+I sets out statutory re- 

“i rements. 
‘aragmph (cl !a neoessa,ry because a 

right ti.cbtaic copies is an essential part 
of B right of eccw. It should be noted 
tkat a-counterargument may be made 
against including w-ight to copy: such a 
right might subjeot parents or students 
to undesirable pressures from third 
parties to turn over tieir entire records 
(for third parties to make admission, em- 
ployment, credit rating, or other de- 
&ions) and that such &right should not 
be included in a right of access. 

Paragraph Cd) is necessary so that 
parents or eligible students may have an 
opportunity to kave any part of the rec- 
ord explained to them. 

Paragraph te) sets out the section 438 
(a,>(2) requirement WkiCk is set out more 
fully in subpart C; 

Paragrapk (f) seta cut statutory lan- 
guage of. section 438(a) (1) (A) 1. The 
Buckley/Pell statement containS the fol- 
lowing elaboration: 

5 99.14 Destruction of rem&. 
Educaticnal institutions are not pre- Educaticnal institutions are not pre- 

cluded under this part from destroying cluded under this part from destroying 
any records, if not CtkerwUe precluded any records, if not CtkerwUe precluded 
bY l&W, except that &ccess shall be gmnt- bY l&W, except that &ccess shall be gmnt- 
ed under D $9.11 prior ,to the destruction ed under D $9.11 prior ,to the destruction 
of education re.zcrds where the parent of education re.zcrds where the parent 
or eligible student has requested such or eligible student has requested such 
ace@.% aeeess. . 
(2” U.S.C. mag(~,). (2” U.S.C. mag(~,). 

CcMMENr~’ ” 

The statute doe&t by its terms pre- 
clude the de&rncticn Of reoords. 

In a floor discussion of. the amend.- 
ment to section 43% the~following col- 
1oquy took rdlaa%between senators MC- 
hntyre and Ml: 



It seems reasonable to assume that it 
would be appropriate for institutions to 
review their record-keeping policies and 
remove and destroy inappropriate or Use- 
less data which should not be mein- 
tained. However. it would not be con- 
sistent with the underlying purposes Of 
the legislation for institutions to destroy 
information after parents have reauesied 
access to it without allowing the parents 
an opportunity to review the informa- 
tion. 
$ 99.15 Procedures for grandng Pecess. 

Each educational institution [shell 
establish appropriate procedures. for the 
granting of & resnest by parents for 
excess to the education records of their 
childrenl or bv eligible students for 

[within B reasonable period of time, but 
in no easel shell eccess be withheld 
tram-e than forty-five days after the re- 
guest has been made.1 
(20 U.6.c. I2s.Wn) (1) 64)) 

co*mr?* 
‘This section is drawn from section 

438bJ (1) (<A)) of this Act. 

$ 99.20 Right to a hearing. 
Es&h educational egency and institu- 

tion shell provide parents Iof studentsI, 
and eligible students, iwho are or have 
been in attendance at 8. school of such 
itgency or at such institution] tan op- 
portunity for a hearing by such agency 
or institution1 tto challenge the content 
of such studenbs’ education records in 
order to insure that the records are not 
inaccurate, misleading, or otherwise in 
violation of the privacy or other rights 
of students, and to provide an ‘oppor- 
tunity for the correction, or deletion of 
e,ny such ins.ccuraie, misleadling, or 
otherwise inappropririate data contained 
therein end to insert into such reoords & 
written explenxtion of the parents1 and 
eligible students irespecting the content 
of suoh records .I 
(20 U.S.C. l?R?g(n, (6)) 

COMMENT 
This secliou :is drawn from section 438 

(a) (2) of the Act. 
The Bucklesi /Pell Statement provides 

the following elaboration es to what 
types of hearini:s and challenges are con- 
templated by sectibn 438(a) (a).: 

Section 438(a) (21, which requires “an 
opportunity for s hesring” does not pre- 
clude attempts to settle disputes by in- 
formal means. Formal hearing pro- 
cedures in&y only be necesssw when such 
informal ii%,& are not satisfactory to 
the parent (or eligible student,) or the 
educational institution. 
6 99.22 Formal nroeeediaca. 

Upon the request of either party. (the 
educational institution or the parent (or 
eligible student) 1, the hearing required 
bv 8 99.39 shall be conducted under the ~. “~~ 
procedures adopted and published by the 
institution under 8 99.5(b) (51. Such 
procedures shall inc!“de at least the fol- 
lowing elements: 

(a) The hearing shell be conducted 
and decided within a reasonable period 
of time following the request for the 
he&ring: 

(bl The hewing shall be conducted. 
and the decision rendered, by an insti- 
tutional oiiicial or other party who does 
not have a direct interest in the outcome 
of the hearing; 

ic) The parents or eligible student 
shall be afforded & full end fair "ppor- 
tunity to present evidence relevant to 
the issues raised under 5 99.20; and 

(dj The decision shell be rendered in 
writing within e reasonable period Of 
time after the conclwdon of the hearing. 
(20 U.S.D. la&(a) (69 ) 

This section specifies certain due 
ess procedures which are felt to be 
needed for &full ---> --*- L^-i-” 

The Buckley/: 
the foil 

_... -..- ..~~.. ~~~~~~ _. 
(tong. Reo. s. 21488 (claily Ed., December 13. 
1914,., 

Subpart Ll--Release of Personally 
Identifiable Records 

8 99.30 consent. 
Educational institutions shall not Per- 

tit eccess to or [the release of educs- 
tion records or personal& identiiiable in- 
formation contained therein other than 
directory information1 [of students 
withm;t. the written consent of their 
parentsJ (or the written consent of en 
eligible student, to any WrtY other tlX?Zl 
the following: 

(a) [Other school officisls, including 
teschers within the educational institu- 
tion or local educational sgency who 
have been determined by such agency or 
institution to have legitimate ecluca- 
tional interests; 1 

<bl lCiiicials of other schools or school 
systems in which the student seeks or 
intends to enroll, upon condition that 
the student’s parents be notified of the 
transfer, receive e. copy of the record if 
desired, and have an opportunity for a 
hearing to challenge the content of the 
record:1 

(~1 Subject to the conditions set forth 
in 8 99.37, tauthorised representatives of 
(11 the Comptroller General of the 
United States, (21 the Secretary.1 (3i 
the Commissioner, the Director of the 
National Institute of Education, or the 
Assistant Secretan, for Education (29 
“.S.C. 1221e-3(c)), or (4) mate edil- 
cational authorities; I 

cd, [In connection with & s’udent’s 
application for, or receipt of. ilnencial 
aid:1 

(e, IState end local officials or eu- 
thorities to which such inform&ion is 
specifically reqidred to be reported or 
disclosed pursuant to State stetute 
adopted prior to November 19, 1974:1 
[Nothing in1 (this perag-raph shall ore- 
vent & State from further limiting the 
number or type of State or local ofiicials 
who will continue to have sccess tbere- 
under; I 



(0 ~ror&@ati&s ‘cotidu&ihg studies 
Ior; 01 on ix&m ‘of; edui%tionM tigencies 

c ,~:, ,’ 
or Knstltutionri for the pur~os6, ‘of devel- 
oping. validatbx, or admlnisterins PF- 
dictlse tests, ‘wbnintsterlng student @d 
Proqaqs,‘and IniPrcwin9 instrU&iOn, if 
SW& ‘dadi& me conductqd In such & 
manner 8s will not permit the w~sonxd 
iderxWa%+,ion of students and their IXW- 
ents W pew%.3 ,ot?x3r, than representh.- 
tives of stich’omations and such in- 
foqnation tide be destroyed when no 
loww’needed for the p”rpOse iOr Which 

This’sectiofi ‘is based, an section, 43S@, 
(1) and (bf (2) of this Act. 
3 99.32 Capy t0 be protided t0’parent.s 

or digilde students. 
Where the consent of a parent or W- 

ble student fs’required under this part 
for the release of education reoords, [a 
copy of the records to be r+,sedl shall 
be provided qn reauest to (a) ,Lthe stu- 
dent’s wrentsl (or the e&ible student) 

tions:l 
(h> Warents of &’ depetidqt student 

of such’pare+ts, as defined in section 152 
,” ,of the Internal Revenue Code of 1954: 1 or 

(i) tin compliance with judicial order. 
or pursuant to any lawfully issued sub- 
powa, upon condition that parents and 
the studentkare notified of all suc& or- 

&lpoenm in advance of the com- 
$&Z”th*th by the educstional 
.titittion.l 
:p n.8&123!2&8, (11. (2) ) 

COMMEXT 

~ This section sets out the general con- 
mxt requirement (and exceptions there- 
to) for releasing data from student ree- 
cm%. (See section 438(b) (1) and (2, 
me latter ior the limitation on access 
as well BS release) and the exceptions 

\ C‘: 

set out in sectlolls, 438(b)(l) (A)-(H) 
end 438(b) (21 (B) .) 

%%s-&mDh (a> sets ol+t the statutorY 
laimxage of ‘~b)‘(l)‘~A~., It should be 
lnoted that the term ‘%ransfeY in~para- 

,+wb fb) refers to the transfer of the 
student’s record, and not the transfer 
of the student. 

Pamgraph W Includes & list of .those 
otibtis tiho emne within the definition 
of “administrative head8 of education 
agencies” under,sect.ion 408(o) of ,GEPA, 
,r&ther than referaxingS. dexinition else- 

.’ where in GEPA tfor ease of c~~mhen- 

Thb section sets out one of ,$he re- 
auii-ementa of section ,438(b) (2) tAY and 
interprets the phrase ‘Wde@edb+ the ,+’ ai 
parent.9 as nmlifyhg both “parents” %Egc 
and “the student” so that copies need __. _ 
not be automatically sent out whether 
Or not desired by the parents. This skns 
Justifiable beaus6 the parents or eligible 
students may be aeelring thc,release of’ 
data for their ownpur~ases and may not 
want a COPY of mything released <for 
examale. they would not ‘neoessaril~ 
want -a .dupl&te copy of a trans&-t ae$,w;,ne 
each and eevry time they want it sent 
to & college) Further, it would be waste- eylence 
frill to require institutions to Provide ,?????? 
-_ ---- -“- .“I_ l__l..- . . “.._~ _ 
want copies. In any ‘Cast, the regul 
Provides Darents and eli9ibl 
with the ,rl!zht to obtain copzes (7 

cndred under ‘this pazt nay be obtained 
from either mu’ent, subject to any agree- 
‘ment b&men euch parmts wcourt order 
gmminp me rdghta of~such pfwents.: 

te) In the case of &student whose lesal 
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among the component units of an edu- sons or on~nisations authorbed in. and 
cational institution (such BS the various under the condition3 of1 5 9930 (a) and 
coil- which may comprise a “niver- w Ias s moans of auditing the OPeration 
slty) will be considered to be a release of the sYStem.1 
to other school 05loials of that institu-~ (30 v&c. zag(b)(~) (A)) 

tract, losn, or anY other type Of funding 
Under the.’ prc~ams referenced in 
*99.1(a) ) shall. 88 B conclition to its *P- 
proval and the extension of any Federal 
funding pursu&nt to the ~pP~iCati0~. (8) 
contain or be sccom~tied by an BSSUT- 
ano* that the educational institution 
making such application is in OomPliance 
and WI continue to complv with the 
provisions of section 438 of the Act and 
the regulations in this part, Or (b) make 
specific reference to such an a+“ranoe 
previously flled, with ,the ,SocretarY by 
that institution. 

r, 
I, 

This ,section sets out the requirements 
of seotion4Wb) (4) (A). $ 99.~&oi~;iease 10 Federal and Swe 

(8) Nothing in this part [shall preclude 
authorlzod representatives of1 the 0% 
cials listed in B 99.30(o) [from having 
aooess to student or other records Mich 
may be neoesssry in connection win the 
audit sad evaluation of FoderalW SUP- 
ported education programs, or iwoo*- 
neotion with the enforcement of the Fed- 
eral legal requirements which relate to 
such ~ro3wnsl. 
(20 U.&O. 12833(b) (3) 1 

(b) As us&d in this section, the term 
“authorized reixes.?ntatives”maY include 
contractors. 

(0) Except (1) where the Consont Of a 
parent or eligible student has beon Ob- 
tained pursuant to ‘$8 99.31-99.33 (sub- 
ject to,the provisions of section 440 of 
the General Education PrO”iSiOns Act), 
or (2) [when collection of PersonallY 
identiflabie information !s speo~I%%%llY 
ituthorized by’Fodera1 law, any data Ool- 
looted by1 the Ofiloials listed in B 89.30 
to) [shall be protected in ,a nmnner 
which will not permit the personal fden- 
tiflcation of- students and their parents 
bY other than those ~ffioials. ‘and such 
personally identif,able do& shall be do- 
strayed when no longer needed for such 
audit, evaluation, and enforcement of 
Federal legal requirements.1 

$99.39 Trmansfbr of infortition by third 
oarties. 

(a) Educational institutions shall 
not release EPorsoti inf0rmati0Ii1 on B 
student except Ion the, Oondttio~ that1 
the party to which the !nform’&ion is 
being Itransferredl Iwill not permit~any 
other party to have aoCess to such infor- 
mation without the written consent of 
the parents1 or of the eligible student. 

(b) Educational in$tItutions shall in- 
elude, with any informstion released to 
a party, under p&ragr&ph (a) of this seo- 
tion, & written statement which informs 
such party of the requirement set forth 
in paragraph (a) of this section. 
(20 u.s.0. usZg(b) (4) (B) 1 

COMMENT 
,Tbis section sets out the requirement 

contained in section 438(b) (4) ( 

,i 
:w roqlllreluonc 
ection 433, seo- 
3ecretarY shall 

Il.“..Y1..” I. I_______ 433. Further, the 
statutory languuage “no funds shall be 
made avrtilabIe” would seem to authorize i 
the secretary to require some sort of as- 
suranoe as a condition of funding to 
^..^...^ +L^ “........T %?r to know 

~/I *.zwlJy..v V..” Y .Y & ‘)o!+m to owl- 
..,., . ..iiL +3.. ..an..i*c.m Because some 

;ay not be able 
- ““..*- Y.“l w”“‘y-..: hoe nmnodiately, be- 
oause of conflictmg State lmvs, section 
99.63 makes alowances for such circum- 
stances. This approaob is authorized by 
438(f), which states %hat termination 
may not occw,until the Secretary has 
determined that, cOmpli&nCe Cannot be 
obtained by voluntary &mans. ,c‘, $3 99.40 Directory information. 

IAnY educational agaxoy or institu- 
tion making public directory information 
shall give public notice of the categories 
of information which it has designated 
as stioh inforniatic% with respect to each 
student sttendine the institution or 

AQJ educational institution, whioh re- 
ceives funds under, 8 Federal program 
.....-..r^..^^A i.. * 00 11, -. This swi iion sets out the requirements 

of section 431 ~... ~~~ ia, (3,. 
Section 438(b) (3) provides tit iusti- 

tutions may not deny the ofIloials listed 
in 8 99.3O(c! ascess to records for oer- . 

agemy and shall &WV a~ reasonable pe- 
rtod of- time after, sroh notice has been _ 

\n..wv..v. wa rrro.-J, conwacs, subcon- 
se.), require such second 

on to submit to it en assurance “.>-., . ..‘+. “-* -,.“.. _.“... “.._. .-I_*-.~ “-“.“.. .,. .“*-.“.. “....” ..-.. “. -- _- _-.” 
It was considered whether this section information designated should not be that the other ,institutfon is in campli- 

should include & Provision stating What released without the parent’s Prior oon- anoe and’will‘continue to WI”P~Y with 
limits are Q* m,? not, pla@Xl On data-Cd- rmlt~l the ,provisions of seotion 438 of the Act ’ 
election by the Oface for and the regulstio ulcin this aart. 
(OCR). However, it has been determinec 
‘that seotion 438 does not r--+j-• -’ 

data in connectIon wit 
ment of civil rigb 
$99.38 I 

(3) iEaeh eduostionti 

.-, - 
institution ~, 2~~1 
anoe required in $$99.61 v. -.,.“a we-y_ 
& State or I@+ law conflicts with the 
provisiom of se&$ 438 of the Act or 
the regulations in-this part, the insti- 
tution shall so atate in each of its appli- 
cations; proposals, &“d plans submitted 
‘*cl Ohhal Federal fir--‘- --.*-- ^“̂  ^‘.I_ 

stitution shall maintain a reoorn, kepfr 
with the education reoords~of ~esch,stU- 
dent, which will indicate allI ,Parties 
tother’than those spe~ifled in1 % 99.30(a) 
(whioh have requested or obtained ao- 
,oess to a +uden~s eauo@ion- records 

Illus D~liK.zLa‘J ID ,cLic”lru ,w TUY‘.YI.III 
or designate an &ice and review board 
under sootion 438(g) of the Act. The Of- 
I=ACO wfll investi~!ate, ~rooess. and review 
violations, and complaints’whfoh may be 
filed concerning alleged violations of the 

__ “__--. . _-.. 
iect to this oart 
citation oft the oonmctitibw. 

(b) (1) The SeCretarY W%,’ W&e the 
rs?QUirSlllSUtS in %%g9.61 s;nd OS.@ iOr a 
limited period of ‘time under the Oim”IW 
stances set forth in PamgraPh (8) of 
this secuon. 

<a) The waiver v/ill be granted ml7 
for such Period a8 may be reasonsblv : 
necess*ry ior thepertiuent state or local _ 
legislative body Quui/or executivev to, 

maintal ** imtit”tio;, and etch . . .1 .~ “_-..^.i^..^/l .I..^-^.+ .“he”n.nn”.nn.,rr 
speoifloally the legitimate 
each such1 party IL-- ‘- 
information.1 

&&Ie only b paen&] or dgi,,le 8 77.“. -m...“..---.,--~~ I)-.---- 

students, tto the school of8cial and his1 Every a~plioation, propd. and plan 
or her t&ssist&nts who we re=qx+sible for submitted to the Con”“issiOnor bY Bn 
the oustodv of suchreoords. and to par- educatfonal fnstitutlon (for a grant, Wn- 

c‘: 
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have an opporttilty to a+ .fhe can- .:,: :A? If t$-W+q&btfonal institution does (iii) An opF&anity to cross-Examine 
5Icting State or local ,law ,ti, brinOt ‘n&t iomein@ &inplian~e within the pe- other witnesses either OmJly or tbrowh 

On.438’ of: the +iod of time &udder paragraph Cd) (3) wrftten interro&,orie%. ,~..c i ‘, ‘~ 

der uaragra6h (b) of.this section. tGed- DP 99.5699 

iarm OUC its functions uncier tli%part. f?ds”nd! 

:other member of & P&l 




